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Blorida State Bar Association 


OFFICERS AND BOARD OF GOVERNORS 


E. DIXIE BEGGS, President C. CLYDE ATKINS, President, Junior Bar 
Pensacola Miami 
LEWIS H. TRIBBLE, Secretary JAMES BOOTH, Past-President 
Tallahassee 


MEMBERS FROM THE FOLLOWING CIRCUITS: 


lst. Richard H. Merritt, Pensacola 9th. Robert J. Pleus, Orlando 

2nd. J. Lewis Hall, Tallahassee 10th. Wallace Shafer, Lakeland 

3rd. G. A. Buie, Jr., Lake City llth. William A. Lane, Miami 

4th. Edward S. Hemphill, Jacksonville 12th. Thomas L. Glenn, Jr., Sarasota 

5th. Willard Ayres, Ocala 13th. William Earl Thompson, Tampa 

6th. S. Henry Harris, St. Petersburg 14th. Ben F. Barnes, Jr., Marianna 

7th. John L. Graham, DeLand 15th. Judge Richard P. Robbins, West Palm Beach 


8th. J. Lance Lazonby, Gainesville 


The forty-first annual convention gives promise of being an outstanding 
one. The place—Hollywood Beach Hotel—is ideal for our business sessions, 
social activities and comfort. The dates—April 15-16 and 17—are proving 
popular, coming in between seasons when there will be a minimum of con- 
flicts. The program—detailed elsewhere in this issue—offers several inform- 
ative addresses of very practical value and will bring up for consideration some 
important activities of the association. 


Every member is assured of an enjoyable and profitable time. The enter- 
tainment program is of a high order. Come and participate in the meetings of 
your association and enjoy the fellowship of other lawyers from all over the 
state. Bring the ladies, too. 


Cordially, 
E. DIXIE BEGGS, 
President. 


Message 
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Program 


ANNUAL CONVENTION, FLORIDA STATE BAR 
ASSOCIATION, HOLLYWOOD BEACH HOTEL 


7230 


9:00 


10:00 


1:00 


2:00 


WEDNESDAY, APRIL 14th 


P.M.—Board of Governors meeting. 


THURSDAY, APRIL 15th 


A.M.—Registration in the lobby of Hollywood Beach Hotel (to 


continue throughout convention). 


A.M.—Conference of Bar Delegates. 


Report of Committee on Rules of Civil Procedure—John T. 
Wigginton of Tallahassee, Chairman. 
Discussion of proposed rules of civil procedure. 


P.M.—informal luncheon for bar delegates in dining room. Buffet 


luncheon for members, wives and guests on the terrace. 


P.M.—Conference of Bar Delegates—continued. 


Further discussion of proposed rules of civil procedure. 
Consideration of reports of other committees that involve 
policies of the Association or recommend important action. 


2:00- 5:00 P.M.—Afternoon bridge for ladies. Golfing, swimming, tennis, etc. 


7:00 
9:00 


9:30 


P.M.—Informal dinner and dancing in dining room. 
P.M.—Dancing and entertainment in Flamingo Room. 


FRIDAY, APRIL 16th 


A.M.—Convention called to order. 


E. Dixie Beggs, President, presiding. 

Invocation 

Address of Welcome. 

Response—Hon. Wm. H. Rogers of Jacksonville, Past-Presi- 
dent of the association. 

President’s Annual Address—E. Dixie Beggs. 

Reports and Recommendations from Board of Governors 
and Conference of Bar Delegates—Lewis H. Tribble, Sec- 
retary. 

“The Lawyers’ Title Guaranty Fund”’—George B. Carter of 
Orlando. t 

Election of members of Nominating Committee—one from 
each judicial circuit. 


1:00- 2:00 P.M.—Luncheon honoring presidents of all local bar associations 


2:30 


in Florida, for members, ladies and guests. 


P.M.—Afternoon session. 


Address, ‘“‘The Art of Discovery’”—speaker to be announced. 

Report of Committee on Rules of Civil Procedure—John T. 
Wigginton of Tallahassee, Chairman. 

Recognition of distinguished guests. 

Report from Junior Bar Section, C. Clyde Atkins of Miami, 
President. 

Old business. 
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3:00- 5:00 P.M.—Golf, swimming, sight-seeing, etc. 
7:00- 9:00 P.M.—Broward County Bar Association reception in main lounge. 


SATURDAY, APRIL 17th 
8:30 A.M.—Law School and fraternity breakfasts in main dining room. 
9:30 A.M.—Morning session. 

Report of Committee on Memorials—E. A. Clayton of 
Gainesville, Chairman. 

Committee reports—reports of all committees will receive 
publication in the Florida Law Journal. Time permitting, 
that involve policies of the Association or recommend 
important action will be considered at this point. 

Address, “Tax Planning’”—Merle H. Miller of the Indian- 
apolis Bar. 

“The American Bar Association,” Cody Fowler of Tampa, 
member of Board of Governors of the American Bar 
Association. 

Unfinished business. 

Report of Nominating Committee. 

Election of officers. 


Adjournment. 
10:30 A.M.—Style show for ladies. 
6:00- 8:00 P.M.—Tea Dance. 


8:30 P.M.—Annual Banquet, honoring past presidents of Florida State 


Bar Association. After banquet, dancing and entertain- 
ment in main lounge (dress optional). 


Committee Reports 
ADMINISTRATIVE LAW 


Florida can no longer blind itself to the fact that it has not escaped the 
impact of expanding state administrative agencies. This is evident from the 
following statement, made by the Honorable D. H. Redfearn on page 6 of the 
January, 1947, Florida Law Journal: 


“When the Constitution of 1885 was adopted, there were only twenty-two 
Boards or Commissions, including the Governor and his cabinet, for the admin- 
istration of the business of the State. So great has been the trend in recent 
years toward bureaucracy that there are now more than one hundred and twenty- 
five bureaus, boards, commissions, and other state agencies in Florida, some 
with conflicting or overlapping duties, administering the affairs and spending 
_the funds of the State.” 


A growing realization of the importance and shortcomings of administra- 
tive bodies has in recent years caused the enactment of the Federal Adminis- 
trative Procedure Act of 1946 to deal with Federal administrative agencies 
and many state statutes seek to control or prescribe the procedure of State 
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administrative agencies. Some of these statutes are to a great extent founded 
upon the Model State Administrative Procedure Act approved by the National 
Conference of Commissioners in 1946. 


Nearly all of the above mentioned legislative efforts were preceded by an 
extended period of study and investigation by some unofficial committee or by 
an officially appointed body or officer. The Committee on Administrative Law 
has felt that its early efforts should be directed along two lines. First, to study 
the administrative law developments and programs in other states and to contact 
those who have been closely connected with them. Secondly, to make a survey 
of a substantial but selected group of Florida State Administrative Agencies, giv- 
ing full consideration to the statutes from which they originated, their organiza- 
tion, their practices and operations, and their rules of procedure. Upon the 
completion of these steps, concrete efforts can be made to develop an improved 
administrative law program for the State of Florida in cooperation with the 
administrative agencies and other interested segments of the State Government. 


The first step has well progressed. Correspondence has been interchanged 
with most of those closely in touch with administrative law programs elsewhere. 
In addition the Committee has had the benefit of the following reports and 
articles: The Report of the Attorney General’s Committee on Administrative 
Procedure; the Benjamin Report on Administrative Agencies in New York; 
the Reports of 1945 and 1947 of the Illinois Administrative Practice and Review 
Commission; the 1939 Report of the Pennsylvania State Bar Association which 
appears in 45 Pa. Bar Assoc. Rep. 344; Reports to the American Bar Associa- 
tion in 60 ABA Rep. 136, 68 ABA Rep. 623, 64 ABA Rep. 409; and law review 
articles in 25 Dickinson L. Rev. 1 and July, 1944, Wisconsin L. Rev. 214. 


The second step represents a considerable undertaking on which much 
remains to be done. If this phase of the work is to be completed within a 
reasonable time, the Committee will need assistance from all possible sources 
such as, the members of the bar who are well versed on particular agencies, 
the agencies themselves, and the faculties and student bodies of the law schools 
of the state. Efforts are being made to arrange for this assistance and all 
voluntary offers of cooperation will be appreciated. 


It is suggested that the work of the committee be continued with a view 


to developing a valuable and useful body of information on Florida State 
Administrative Agencies. 


LEWIS W. PETTEWAY A. PICKENS COLES 
HARRY W. STEWART E. CALVIN JOHNSON 
JAMES R. WILSON, Chairman 
e 


AMERICAN CITIZENSHIP 


Following my appointment as chairman of this Committee, I wrote all mem- 
bers of the Committee for suggestions as to a program to be adopted for 
activity by this Committee. The replies revealed that the consensus of opinion 
was that the fundamental principles of democracy upon which this nation was 
founded and grew to its present state of economic strength and individual 
freedom, were not being sufficiently stressed in our public school system; that 
on the contrary, some of the textbooks used probably stressed more of the 
socialistic philosophy, and that there were too many professors, particularly 


in our State universities, who were either communists or communistic 
sympathizers. 
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It was agreed that the Committee could well adopt as a program the investi- 
gation of these matters in the public school system and in our State universities; 
and after compiling the necessary information, have a meeting of the Com- 
mittee at some central location, and there adopt recommendations to be sub- 
mitted to the State Bar Association for appropriate action. 


It was felt that this investigation of the public schools, should be carried 
on by individual members of the Committee. I regret to say that the Committee 
has not had an opportunity to meet to correlate this information and agree 
upon recommendations for action by the State Bar Association. If we are not 
able to have a meeting earlier, I am hopeful that we will be able to have a 
committee meeting at the annual convention and be in a position to submit to 
the convention our findings and recommendations. It is the feeling of the 
Committee that this work should be continued by the successor committee. 


DEAN BOGGS, Chairman 


AMERICAN LAW INSTITUTE 


The American Law Institute Committee has directed its efforts toward 
making available to the Florida Bar, Annotations to the Restatement covering 
the subjects of judgments and security, and bringing up to date the annotations 


which were completed several years ago to agency, conflict of laws, contracts, 
property, restitution, torts and trusts. 


It is the policy of the American Law Institute to publish manuscripts pre- 
pared for the Institute but those manuscripts must be gotten up at the expense 
of the Bar or some other agency. The Institute has informed the Committee 
that it plans to complete its program of annotations by December 31, 1950. 


Hence, if the Florida Bar is to have the full advantage which annotations 
| offer, we must act promptly. 


The Committee recognizes that its members cannot undertake this work. 
| The preparation of the manuscripts requires a great deal of time and effort 
| and the use of special facilities which are not available to the Committee. Ne- 
gotiations are in progress with the College of Law of the University of Florida 
in the hope that the project of preparing these manuscripts will be taken on by 
the College. While no commitment has been made, the authorities at the 
University recognize the value of the project to the Florida Bar and they desire 
to render this service if their finances and personnel permit. We hope that within 
2a short time a favorable decision will be reached. 


During the year death took from this Committee Mr. George P. Garrett, 
its long-time Chairman and a worker of great ability and unusual enthusiasm. 
it was under his leadership, and due largely to his efforts, that the present 

annotations were produced. As the leader of this Committee, as well as in 


many other capacities, his contributions to the Bar were substantial and notable. 


OLIN E. WATTS, Chairman 
x C. I. CAREY 
CODY FOWLER 
GLENN TERRELL 
MAXWELL W. WELLS 
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CHANCERY PROCEDURE 


The Committee has no report to make at this time, except to say that mem- 
bers of the Committee are planning to meet during the Convention with the 
Committee on Common Law Rules for the purpose of receiving suggestions 
and discussing further changes in chancery practice that would be desirable 
to preserve as much conformity as possible; but no report on these matters 
can be made at this time. 


EDWARD McCARTHY, Chairman 


EVIDENCE 


Your Committee on Evidence has given primary consideration to the effect 
of Chapter 24041, Acts of 1947 (Section 91.30 F. S. A., October 1947 supple- 
ment) which provides. 


“Depositions in Chancery and Civil cases in the courts of this State 
may be taken and used under the same circumstances and conditions and 
for the same purposes and according to the same procedure that depo- 
sitions are permitted to be taken and used in the District courts of the 
United States under and pursuant to the Federal Rules of Civil 
Procedure.” 


“The procedure authorized by this Act shall be deemed cumulative 
and in addition to all provisions of law and rules of court now in force 
governing the taking and use of depositions in Chancery and Civil cases 
in the courts of this State, and shall be applicable in all cases now pend- 
ing or hereafter instituted.” 


The association’s committee on Chancery Practice in its report to the 1947 
convention recommended that Section 47 of the Chancery Act relating to 
depositions de bene essee be amended so as to substitute therefor substantially 
the provisions of Rules 26 to 32, inclusive, of the Federal Rules of Civil Pro- 
cedure, so far as they may be adapted to practice under the Chancery Act. 
The 1947 Legislature went even further than that. The Federal Rules 26 to 32, 
inclusive, as well as Rule 37 were apparently made a part of our Florida pro- 
cedure for both Chancery and Civil cases. 


Circuit Judge Joseph S. White has written a very illuminating article on 
the 1947 act. It was published in the October 1947 Law Journal and every law- 
yer should study the new law and Judge White’s article. 


The work of this committee overlaps that of the committee on Rules of Civil 
Procedure of which Mr. John T. Wigginton is chairman. We are informed that 
if the Supreme Court adopts the Florida Common Law Rules proposed by that 
committee that the Federal rules relating to depositions, discovery and interro- 
gatories will in the main become a part of our procedure in Civil cases, without 
the necessity of relying on the new law. The 1947 law, however, must still be 
relied upon in Chancery cases. 


Your committee recommends to the members of the Florida bar that they 
take advantage of the privileges extended by the 1947 act and thereby expedite 
litigation. This is a streamlined act in a streamlined age, but its usefulness 
depends on the lawyers and the courts being a little streamlined themselves. 


CURTIS BYRD, Chairman 
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FEDERAL TAXATION 


Your Committee is convinced that almost every transaction handled by ar 
attorney, whether it be a will, divorce, damage suit, or what-not, involves in 
some way either Federal income or estate taxes. Accordingly your Committee 
has felt that it can serve the attorneys in Florida best by acquainting them 
with the manner in which the transactions they usually handle are affected 
by such taxes and how they may ethically save their clients taxes in the 
handling of these transactions. 


Your Committee, in cooperation with the Legal Clinics Committee of the 
Association has, during the past year, furnished speakers on taxation at the 
following legal clinics conducted by the Association: Sarasota, West Palm Beach, 
Miami, Lakeland, Gainesville, Fort Pierce, Pensacola, Daytona Beach, Ocala. 


At these clinics it has been the purpose of the Committee to acquaint prac- 
ticing attorneys with methods of protecting their clients and avoiding the pay- 
ment of unnecessary taxes in matters which affect the everyday practice of 
attorneys. The Bar has evinced considerable interest in these discussions as 
evidenced by the question-and-answer period which always follows the dis- 
cussion, as well as by requests for additional outlines and material concerning 
the lectures. The Committee feels that these clinics constitute a practical 
method of acquainting attorneys with the fundamentals of Federal taxation 
which they should know for the protection of their clients. 


In a further effort to bring Federal taxtion down to earth in a practical 
way so that the attorneys will realize the manner in which it affects their 
everyday practice, a member of the Committee has caused short articles to be 
published each month in the Florida Law Journal. Each article describes one 
method by which an attorney can protect his client in Federal Tax matters. 
which occur in everyday practice. 


For the last several years your Committee has sponsored a Federal Tax 
Conference conducted by the University of Miami in cooperation with this. 
Association and others for the purpose of instructing attorneys, accountants, 
life insurance underwriters and other businessmen with the latest developments. 
in Federal taxation and means by which unnecessary taxes may be avoided.. 
These have been very successful. More than four hundred have attended the 
last two conferences. Your Committee is sponsoring another such conference 
to be held at the Roney Plaza Hotel, Miami Beach, on April 5th through April 
9th, 1948. As in the past, prominent tax attorneys from Florida and other 
states will lecture and participate in the conference. This year a greater number 
of tax experts from Florida have been selected. There will be nine lecturers 
and chairmen from Florida, and seven from out of the State. The subjects to 
be covered will be extremely practical to attorneys, as will be noted from the 
following list of general topics that will be discussed: 

How to Start up a New Business. 


When you Should Review the Method in Which a Business is 
Operating. 

How to Operate a Business to Get the Lowest Taxes. 

How to Buy, Sell and Operate Property, Subdivisions, Buildings, 
Apartments, Hotels, and All Other Forms of Real Estate. 

How to Buy and Sell Securities. 

Planning for the Minimum Estate Taxes Due by an Estate. 

Planning for Minimization of the Individual’s Tax Burden. 

Proposals that May Come Before the Congress for Changes in the 
Tax Laws. 
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There will be a lengthy period after each lecture for discussions, questions 
and answers. Each lecturer will be thoroughly qualified in the subject dis- 
cussed by him. The registration fee for the entire conference is $50. The 
Committee cannot urge upon attorneys too strongly the benefits to be gained 
for themselves and their clients by attending this conference. A pamphlet out- 
lining the program has been mailed to each attorney in Florida. Additional 
pamphlets may be secured by writing the University of Miami, Coral Gables, 
Florida. 


WALTER E. TRAVERS GUNBY GIBBONS 

WARREN FAY WATTLES JOHN W. DONAHOO 

ALBERT BERNSTEIN NORMAN S. BROWN 

DOUGLAS FELIX CHAS. A. MOREHEAD, Chairman 


GEORGE T. SHANNON 


INTER-AMERICAN BAR ASSOCIATION 


On behalf of the special committee for cooperation with the Inter-American 
Bar Association, I am pleased to report that Mr. Randolph E. Bell of the 
Miami Bar was able to attend the Fifth Annual Conference of the International 
Bar Association at Lima, Peru. Approximately 75 American delegates were 
present in addition to those from Central and South America, the total enroll- 
ment of the conference being approximately 700. Mr. Bell was appointed a 
member of the Committee on Uniformity of Law of Civil and Commercial Obli- 
gations and Contracts and participated in the deliberations of that Committee. 

In view of the importance of Florida as a gateway to Latin America, the 
contacts with attorneys in those countries are increasingly desirable and it 
is hoped that this Association will participate in the next meeting of the As- 
sociation which is scheduled to be held in Detroit during 1949. 


LOUIS KURZ, Chairman 


LEGAL EDUCATION 


As chairman of the Committee on Legal Education and Admission to the 
Bar for the Bar Association year beginning July 1, 1948, I have the honor of 
submitting the annual report of the activities of the Committee for the current 
year. 

Last year the principal work of the Committee was directed toward the 
abolition of the diploma privilege in the accredited law schools of Florida. Prior 
to the meeting of the 1947 legislature, the Committee reached the conclusion 
that legislation should not be actively sponsored until a later date. This year 
the Committee has carefully considered what steps would be appropriate on 
this matter at the present time, and it has been decided, in view of the im- 
portance of going forward with other pending work, that further action should 
at present be deferred. It should be noted, however, that with the exception 
of two members of the present Committee on Legal Education and Admission 
to the Bar who have expressed themselves, there is general concurrence that 
the diploma privilege should be abolished in Florida as soon as practicable. 


In order that the Committee may be in a position to go forward with the 
project of abolishing the diploma privilege during the next Bar Association 
year, material bearing upon the subject is now being prepared for future use. 


| 

| 

| 
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It is planned that this material will be made available for use by local bar 
associations throughout Florida. 

There has been widespread comment among members of the bar that the 
relationship between the Association and the law schools in Florida is neither 
as close nor as harmonious as it should be. The view is also widely held that 
our common goal of providing sound legal education and proper admission 
standards can be best achieved by cooperative efforts between the Association 
and the law schools. With these thoughts in mind, a meeting was held at Gaines- 
ville, Florida, on Saturday afternoon, February 21, which was attended by 
representatives of the State Board of Law Examiners, the faculty of the 
College of Law, University of Florida, members of the Association’s Committee 
on Legal Education and Admission to the Bar, and members of the newly 
created Committee on Law Schools, the chairman of which is the Honorable 
Alfred A. Green, of Daytona Beach. The latter Committee was in fact ap- 
pointed after the meeting at Gainesville had been scheduled, and it was con- 
sidered fortunate that Mr. Green and members of his Committee were able 
to be present in Gainesville to discuss problems of interest to the Law College 
and the Association. The purpose of this meeting, and similar future meetings 
which are planned, is to exchange ideas and to coordinate work in the field of 
legal education and admission to the Bar in such a way as best to advance the 
goal of keeping the ethical and academic standards of the profession high. It 
is also the desire of the Bar Association to foster cordial relationships with the 
law schools and to be of service to law students who are about to begin their 
professional careers. 


It was the consensus of those who attended the Gainesville meeting that the 
discussions were informative and useful to the profession and to the law school, 
and that efforts should be made to have similar meetings with each law school 
in Florida at least once a year. A wide range of subjects was discussed and 
a record was kept of the conclusions reached. 


Steps have been taken to have a meeting with the faculty of the College 
of Law at the University of Miami during the annual convention of the Asso- 
ciation to be held in April, and it is hoped that a similar meeting can be arranged 
with the faculty of the College of Law of Stetson University some time during 


the month of May or early June. 


A sub-committee of the Committee has been set up to study the problem of 
a standard bar examination. General interest in this subject is indicated by 
the establishment of a “Committee on a Standard Bar Examination” by the 
American Bar Association at its last meeting. It is understood that this matter 
is also being actively studied by the Board of Law Examiners. The object of 
the study now under way is critically to consider the proposal to establish a 
uniform bar examination for use throughout the United States, with particular 
reference to its feasibility in view of the existence within this country of the 
various common law and code jurisdictions. Special study will of course be 
given to the practical operation of a plan of this kind in Florida. The Com- 
mittee believes that the Association should keep abreast of this work in order 
that appropriate recommendations may be submitted to the State Association 
as soon as practicable. In this way the Board of Law Examiners will have the 
benefit of the views of the State Association. 


The State Board of Law Examiners has kindly requested the Committee 
to consider the petition soon to be submitted by the Board to the Supreme 
Court requesting the revision and amendment of Rule 1 (a) of the Court pre- 
scribing subjects for bar examinations in Florida. Comments of the Com- 
mittee will be submitted to the Board for such use as may be appropriate. 
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The Committee is informed that steps are again being taken to break down 
the standards of admission to the bar by making unjustified exceptions in indi- 
vidual cases. These efforts will be vigorously opposed with all the resources of 
the Association. 


PAUL E. RAYMOND A. FRANK O’KELLEY 
GEORGE H. SALLY CHARLES FRANCIS COE 
JOHN M. ALLISON GEORGE W. MILAM 
H. P. OSBORNE CHARLES J. SCHUH, JR. 
RICHARD H. MERRITT WM. A. McRAE, JR., Chairman 
ALTO ADAMS 


LEGAL INSTITUTES 


During the war years it was not feasible to hold legal institutes due to dif- 
ficulties of transportation, the fact that many attorneys were away in service 
and that those who remained were heavily burdened with work. 

When President Beggs appointed the present committee he was anxious 
to revive the activity of this committee, feeling that legal institutes held 
throughout the State would be a valuable contribution to the bench and bar 
of Florida. Shortly after this committee was organized letters were sent to 
the presidents of all local bar associations throughout the State offering the 
services of this committee in arranging speakers and requesting the names of 
speakers from their respective circuits. 

The committee received an immediate and enthusiastic response and as 
a result, at the time of this report (March 15, 1948), there have been held 
the following legal institutes: 

First Judicial Circuit Bar Association, Pensacola—August 16, 1947. 

Palm Beach County Bar Association and Broward County Bar Association, 
West Palm Beach—November 22, 1947. 

Lakeland Bar Association, Lakeland—January 9, 1948. 

Eighth Judicial Circuit Bar Association, Gainesville—February 7, 1948. 


Bar Association of Tampa and Hillsborough County, Tampa—February 
21, 1948. 


Volusia County Bar Association, Daytona Beach—February 28, 1948. 

St. Lucie County Bar Association, Fort Piercee—March 6, 1948. 

Dade County Bar Association, Miami—March 13, 1948. 

Another institute has been scheduled for the Fifth Judicial Circuit Bar 
Association at Ocala on March 27th. 

Inquiries have been received from the Jacksonville Bar Association, the 
Orange County Bar Association, the St. Petersburg Bar Association and the 
Second Judicial Circuit Bar Association (Quincy), but dates and speakers 
have not yet been selected. 

Most of the institutes have had three speakers, beginning at 10:00 in the 
morning and concluding at 5:00 in the afternoon—one speaker in the morning 
and two speakers in the afternoon—each lecture being followed by a discus- 
sion period. A dinner was held after each of these institutes and President 
Beggs has spoken at a number of these dinners and reviewed the activities of 
the Florida State Bar Association. 


The lectures have been most instructive and have been very enthusiastically 
received. The speakers who have presented papers are: 
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Charles A. Morehead, Esq., of the Miami Bar, on “Approved Methods of 
Minimizing Income and Estate Taxes for Lawyers and Clients.” 


William H. Rogers, Esq., of the Jacksonville Bar, on “Curative Statutes.” 
Albert B. Bernstein, Esq., of the Miami Bar, on “Estate Taxation.” 


Perry A. Nichols, Esq., of the Miami Bar, on “The Plaintiff’s Side of a 
Damage Suit.” 


Warren Jones, Esq., of the Jacksonville Bar, on “Trusts and Trustees.” 
William E. Thompson, Esq., of the Tampa Bar, on “Tax Titles in Florida.” 


Judge Joseph White, of West Palm Beach, on “Our New Deposition-Discov- 
ery Rules.” 


J. Velma Keen, Esq., of the Tallahassee Bar, on ‘Practice Before, and 
Appeals from Orders of, Administrative Boards of Florida.” 


James A. Dixon, Esq., of the Miami Bar, on “Declaratory Judgments.” 


E. Lee Bradford, Esq., of the Miami Bar, on ““‘Workmen’s Compensation Acts 
and their Application.” 


The committee is deeply appreciative of the splendid cooperation which has 
been accorded it. It is estimated that before this committee’s job is finished 
this year between 750 and 1,000 Florida lawyers will have attended our legal 
institutes. We cannot praise too highly the fine speakers who have appeared 
on these programs, who have given so liberally of their time and talents for 
the benefit of the bench and bar. Mr. Morehead and Mr. Bernstein, two of the 
speakers, being also members of the committee, were reluctant to admit that 
they are “fine” speakers or that their lectures were either “‘most instructive” 
or “enthusiastically received” but their objections on this score were overruled 
by the other members of the committee. 


It has been the policy of this committee to have speakers from Circuits 
other than where the institute is held. This not only gives an opportunity to 
have discussion and opinions from various sections of the State but it gets 
the lawyers throughout the State better acquainted, and evidence of sincere 
good fellowship has been manifested at all of these institutes. 


We recommend and urge the continued activity of the Legal Institutes Com- 
mittee in future years. 


WILLIAM A. LANE, Chairman B. C. THORNAL 

ALBERT B. BERNSTEIN CHESTER H. FERGUSON 
WILLIAM G. JENNINGS GUY W. BOTTS 

PAUL E. HELLIWELL DANTE B. FASCELL 


CHARLES A. MOREHEAD 


LEGAL SERVICE TO THE ARMED FORCES 


Your committee is of the opinion it would be in order to preface our report 
with a brief explanation of the situation and events leading up to the organiza- 


tion and appointment of this special committee of the Florida State Bar 
Association. 


The House of Delegates of the American Bar Association at the annual 
‘meeting of the Association in Atlantic City in October of 1946, directed that a 
committee be appointed pursuant to a resolution of the Committee on Legal 
Service Policies, joined in by the Committee on War Work, to organize the 
project covered by the following language in the resolution: 
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“That the American Bar Association undertake to sponsor the creation 
of machinery by the state and local associations to provide active members 
of the armed forces with means of referring cases requiring legal serv- 
ices to competent civilian counsel in the localities concerned.” 


Thereupon, Mr. Tappan Gregory was appointed Chairman of the Special 
Committee of the American Bar Association on Legal Service to the Armed 
Forces. In April of 1947, Mr. Gregory advised the President of the Florida 
State Bar Association of the action taken by the American Bar Association 
and asked that our State Association collaborate in the peacetime program 
of providing the Army and Navy with means of referring cases. 


Mr. Gregory in referring to the War Work Committee went on to say that, 
“During the war we created good will and earned the respect and appreciation 
of the Army and Navy for service rendered in the exercise of what we con- 
sidered a patriotic privilege. The armed forces have decided to continue their 
legal assistance programs in their peacetime establishments and have asked our 
help in organizing the cooperation of the civilian bar. Under the circumstances 
our duty is plain.” 


Mr. Gregory also expressed the hope that present organizations for legal 
service to those in the armed forces would be continued wherever they then 
existed in state and local bar associations. Thereafter, as successor to the Special 
Committee on War Work, which had functioned throughout the war years, the 
President of the Florida State Bar Association, Honorable E. Dixie Beggs, 
selected the following named members to constitute the Committee on Legal 
Service to the Armed Forces for the year beginning July 1, 1947: 


C. H. Earnst, Chairman, West Palm Beach, Fla. 
John M. Coe, Pensacola, Florida 

Robert S. Baynard, St. Petersburg, Florida 
Arthur T. Hill, Miami, Florida 

Charles A. Mitchell, Vero Beach, Florida 
Chester E. Whittle, Orlando, Florida 

George W. Milam, Jacksonville, Florida 


Mr. Tappan Gregory, the first chairman of the Special Committee of the 
American Bar Association on Legal Service to the Armed Forces, was there- 
after elected President of the American Bar Association and Mr. Richard 
Bentley, the present chairman, was appointed to succeed him. 

We believe it would be appropriate in this report to refer briefly to Mr. 
Bentley’s letter of October 16, 1947, to the undersigned as Chairman of the 
Florida committee in which Mr. Bentley stated that he remembered with great 
appreciation the excellent cooperation that the Committee on War Work of the 
Florida State Bar Association always gave to legal offices in the Navy while 
he was Chief of the Legal Assistance in the Office of the Judge Advocate General. 


The undersigned chairman has also received letters from the Army and 
Navy expressing gratitude and appreciation to our committees for past and 
future services. The following is quoted from a letter dated October 23, 1947, 
from the Chief, Legal Assistance Branch of the Army: 


“You may be sure that all concerned in legal assistance greatly ap- 
preciate the continued cooperation of the Florida Bar Association in 
general, and of yourself and the members of your committee in particular.” 
The following expression is extracted from a letter dated November 3, 1947, 

from the Chief, Legal Assistance Liaison of the Navy Department: 

“We want to take this opportunity to thank you and your Committee 
on War Work for your most active participation in the Legal Assistance 
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program for we know the heavy load that you carried so successfully since 
the early part of the war, and realize that your work has been of ines- 
timable value to our service personnel and their families. 


“We are also most grateful to you, your new Committee, and* the 
Florida State Bar Association for continuing to give so generously of 
your interest and active help in connection with our Post War program.” 
Since the new Committee was constituted last July, various and sundry 

requests for legal assistance have been received from individuals in the service 
as well as referrals from legal assistance officers. These matters were all 
promptly answered and referred by this office to the appropriate committee 
member or representative. Apparently, the new setup is functioning smoothly 
and efficiently. At least no complaints have been received by the chairman. 


C. H. EARNEST, Chairman 


MARRIED WOMEN’S RIGHTS 


The Special Committee on Married Women’s Rights, after several pollings 
of the membership taken by the Chairman, voted to draw and submit an emanci- 
patory bill for married men patterned on the 1944 Free Dealers Act for married 
women. The Chairman has requested Ed. R. Bentley, Esq., to draw such an act 
for submission for the approval of the Bar Association. 


The majority of your Committee feels that such an Act would be a step 
toward full equality under the Florida law for men and women. It is the fur- 
ther hope of this Committee that such an Act would bring to the attention of 
the Legislators of the State, the need for Legislation wiping away all discrimi- 
nations which now differentiate between men and women. The Committee 
recommends that support for wife and minor children be retained, and strength- 
ened, by appropriate legislation, but that all other so-called protective legisla- 
tion be replaced with reciprocatory laws. 


In its December report this Committee stated how it had approved the action 
taken in 1946. At that time this Committee obtained a favorable vote of the 
full Bar Association endorsing a paragraph to be included in a new Florida 
Constitution granting equality of rights under the law for men and women. 
Since December report was drawn, the Constitutional Committee of this Asso- 
ciation has met and adopted its own paragraph for inclusion in the Constitution. 
The proposal is to write it under Miscellaneous, Article 13, Section 10, said 
paragraph to read: 


“Whenever the masculine gender is used in this Constitution, it shall 

be construed to include the feminine gender.” 

The Special Committee on Married Women’s Rights is in accord with this 
wording and willing to accept the place designated, although the Bill of Rights 
would seem a better place for such a paragraph. (However, if the Chairman 
may comment parenthetically, women for so long have been used to being classed 
with everything but human beings, they will not mind accepting equality 
regardless. ) 

In the historic words of William Draper Lewis, “Woman’s political equality 
is the gauge of a Nation’s maturity—”, Florida then makes progress and the 
reports of this Special Committee from 1943 to the present time, should some day 
make an interesting review of that maturing process. 


GLENN TERRELL THELMA H. WAYBRIGHT 
ED R. BENTLEY OPHELIA LESTER 
HELEN HUNT WEST ETHEL ERNEST MURRELL, Chairman 


A. S. BRADLEY 
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MEMORIALS 


Your Committee on Memorials respectfully report the following members of 
our Association have departed this life since the last report of the Memorial 
Committee at the 1947 Convention: 


BASS, Zach, Kissimmee, March 4, 1947 

BOONE, Robert J., Miami, Nov. 6, 1947 

BROWN, James Robert, Tampa, May 9, 1947 

BRYAN, E. L., Tampa, Sept. 21, 1946 

BUCK, Phillip E., DeLand, Jan. 14, 1947 

BURKET, John F., Sarasota, July 24, 1947 

COBBEY, Luther W., Tampa, July 19, 1947 

CONE, John W., Tampa, May 3, 1947 

COZATT, Joseph B., Miami, Dec. 16, 1947 

GARRETT, George Palmer, Orlando, Aug. 19, 1947 
GOFFIN, Miss Laurine, Jacksonville, Feb. 3, 1948 
HARTRIDGE, Julian, Jacksonville, March 26, 1947 
HENDLEY, Col. Jefferson Alexis, Pasco County, March 28, 1947 
HILBURN, Oscar P., Tampa, April 27, 1947 
HUMPHRYS, Kelso Hamilton, Jacksonville, Dec. 24, 1947 
KELLY, Judge J. R., Madison, May 19, 1947 

KING, Lewis R., Miami, May 30, 1947 

KLINE, Alfred R., Miami, Aug. 16, 1947 

MACK, Col. Fred James, St. Petersburg, Oct. 30, 1947 
McMULLEN, Donald C., Tampa, Sept. 29, 1947 
MILTON, L. R., Jacksonville, Feb. 6, 1948 

NEWLIN, Frank E., Daytona Beach, June 16, 1947 
PAINE, Mrs. Josie Jones, W. Palm Beach, June 8, 1947 
PERKINS, James W., DeLand, Jan. 14, 1948 

READY, Thomas J., Miami, Jan. 20, 1948 

REEDER, William R., Miami, Sept. 6, 1947 

RICH, Charles T., Deerfield Beach, Nov. 16, 1947 
ROBBINS, Rufus McLelian, Palm Beach & Washington, D. C., Oct 7, 1947 
SKINNER, William J., Tampa, Jan. 4, 1948 
WHELAN, John W., Hollywood, March 2, 1947 
WITHERS, Martin Burks, Tampa, June 7, 1947 


We tender herewith the following resolution and in behalf of the Committee, 
the Chairman respectfully moves its adoption: 

WHEREAS, each of the foregoing was a worthy member of our Profession 
and was numbered among the leaders in his community; and 

WHEREAS, the said members were well known and respected for their 
faithful and altruistic service to the Bar, to and upon the Bench, and in legis- 
lative chambers, and in all matters of civic interest and endeavors; and 

WHEREAS, many of the said members have distinguished themselves in 
the uniform of our Country, and they all have in their respective communities 
occupied responsible positions of trust, respect and confidence; and 

WHEREAS, their fellow attorneys, who knew them best, hold them in high 
esteem and in close personal affection because of their unselfish dedica- 
tion to the Law and to the public interest; and 

WHEREAS, many of said members were known widely for their outstanding 
devotion both to Church and to Family, and we share with their families the 
loss which they have been called upon to bear; and 

WHEREAS, the passing of these members not only is a distinct loss to the 
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Florida State Bar Association collectively, but individually to the members 
thereof; and whereas their loss will be felt in the communities from which 
they came and throughout the State of Florida; 

NOW, THEREFORE, BE IT RESOLVED BY THE FLORIDA STATE BAR 
ASSOCIATION, IN CONVENTION ASSEMBLED, THAT We do here record 
our respect and admiration for their unswerving devotion to duty, their fidelity 
to the Bench and Bar and to their clients, and their devotion to their Country 
and to their Families; 

AND BE IT FURTHER RESOLVED THAT we do hereby rededicate our 
lives to the precepts for which they stood and record the fact that we feel their 
lives were examples worthy of our utmost admiration and sincere emulation; 

AND BE IT FURTHER RESOLVED THAT we may learn from their 
lives, in the language of Longfellow, that 


Lives of great men all remind us 
We can make our lives sublime 
And departing leave behind us 
Foot prints on the sands of time; 


AND BE IT FURTHER RESOLVED by the members of the Florida State 
Bar Association, in convention assembled, that we thus memorialize the memory 
of these departed brothers; 

AND BE IT FURTHER RESOLVED that a copy of this Resolution be 
transmitted under the seal of the Secretary of the Association to each of the 
families represented, and that a special page be set apart in the minutes of 
this Association upon which a copy of this Memorial shall be spread as a simple 
expression of the esteem in which we held our departed brothers. 

E. A. CLAYTON, Chairman of MR. J. A. SCARLETT 


Committee on Memorials. MR. RUSSELL L. FRINK 
MR. M. L. MERSHON JUDGE L. L. FABISINSKI 
MR. C. M. McCUNE - As members of the Committee on Memorials. 


NEW CONSTITUTION 


This committee has devoted much time to the study and revision of the Con- 
stitution of Florida. The committee has met for nine separate days in the re- 
vision of the first draft which was prepared by the chairman. Several other 
meetings will be necessary before a final draft can be submitted to the members 
of the association and to the people of Florida for criticisms and suggestions. 
This delay is caused by the tremendous amount of research that is required to 
solve some of the problems which have arisen in connection with the executive 
and judicial articles of the Constitution. 


The committee has finished the first draft of the first three articles, and 
they are submitted herewith to the association. The committee does not offer 
these articles as a final draft; it offers them for study and for the purpose of 
obtaining constructive criticisms and suggestions which the committee can use 
in making a final draft. 


ED. R. BENTLEY CATHERINE H. CARTER 
WM. H. ROGERS W. BRANTLEY BRANNON 
WM. FISHER, JR. WALTER H. WOODWARD, JR. 
C. FARRIS BRYANT ALFRED P. MARSHALL 

R. S. PIERCE, JR. D. H. REDFEARN, Chairman 


RICHARD J. GARDNER 
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PROPOSED CONSTITUTION OF THE STATE 
OF FLORIDA 
We, the people of Florida, do establish this Constitution. 
ARTICLE I 


BILL OF RIGHTS 


Section 1. Political powers; government.—All political power is inherent 
in the people. Government is instituted for their protection, security, and 
benefit. The citizens of Florida have the exclusive right to regulate the govern- 
ment of the state and to alter, amend, or abolish the Constitution whenever 
they deem it necessary. 


Section 2. Military subordinate to civil powers; quartering of soldiers.— 
The military shall, in all cases and at ail times, be in strict subordination to 
the civil power. No member of the military shall be quartered in any house 
without the consent cf the owner. 


Section 3. Tvreason.—Treason against the state shall consist only in levying 
war against it, adhering to its enemies, or giving them aid and comfort. No 
person shall be convicted of treason except on the testimony of two witnesses 
to the same overt act or on confession in open court; and no conviction for 
treason shall work corruption of blood or forfeiture of estate. 

Section 4. Commissions, bureaus, boards.—No commission, bureau, board, 
or other administrative agency or authority may impose any fine or sentence 
of imprisonment. 


Section 5. Equality; inherent rights—All persons are equal before the 
law and have certain inalienable rights, among which are those of enjoying 
and defending life and liberty, acquiring, possessing, and protecting property, 
pursuing happiness, and obtaining safety. 


Section 6. Religious freedom; liberty of conscience.—The free exercise and 
enjoyment of religious belief and worship shall forever be allowed in this state. 
No person shall, on account of his religious belief or worship, be rendered 
incompetent as a witness or ineligible for jury duty or for any office or public 
trust. The liberty of conscience hereby secured shall not be construed to justify 
licentiousness nor practices subversive of, or inconsistent with, the peace and 
safety of the state. 


Section 7. Religious preferences; public aid.—No preference shall be given 
by law to, nor shall any discrimination be made against, any church, sect, denom- 
ination, or religion; and no money shall be taken from the public treasury 
directly or indirectly in aid of any of them or in aid of any sectarian institution. 


Section 8. Right to assemble; petition.—The people shall have the right to 
assemble peaceably in order to consult for their common good, to instruct their 
representatives, or to petition for redress of grievances. 


Section 9. Freedom of speech and press; truth as defense to libel—Every 
person may fully speak and write his sentiments on all subjects, being respon- — 
sible for the abuse of that right. No laws shall be passed to restrain or abridge 
the liberty of speech or of the press. In all criminal prosecutions and civil 
actions for libel, the truth may be given in evidence to the jury. If it appears 
that the matter charged as libellous is true and was published for good motives, 
the party shall be acquitted or exonerated. 


Section 10. Attainder; ex post facto laws; obligation of contract.—No bill 


of attainder, no ex post facto law, and no law impairing the obligation of con- 
tracts shall ever be passed. 
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Section 11. Suffrage.—No power, civil or military, shall at any time inter- 
fere to prevent the free exercise of the right of suffrage. 

Section 12. Freedom to work; collective bargaining.—The right of persons 
to work shall not be denied or abridged on account of membership or non- 
membership in any labor union or labor organization. However, this section 
shall not be construed to deny or abridge the right of employees by and through 
a labor union or other organization to bargain collectively with their employer. 

Section 13. Slavery prohibited; penal servitude.——Neither slavery, nor in- 
voluntary servitude except as a punishment for crime whereof the party has 
been duly convicted, shall ever be allowed in this state. 

Section 14. Right to bear arms.—The right of every citizen to keep and 
bear arms in defense of his home, person, and property, or when lawfully sum- 
moned in aid of the civil power, shall not be abridged; but the legislature may 
prescribe the manner in which they may be borne. 


Section 15. Unreasonable search or seizure.—-The people shall be secure 
in their persons, papers, houses, and effects from unreasonable searches and 
seizures; and no warrant to search any place or to seize any person or thing 
shall issue without describing the place to be searched, or the person or thing to 
be seized; nor without probable cause, supported by written oath or affirmation. 


Section 16. Eminent domain; condenmnation; drainage of land.—Private 
property shall not be taken for public use without just compensation, and then 
only in the manner prescribed by law. 

No private property nor right of way shall be appropriated to the use of 
any corporation or individual until full compensation therefor shall be first 
made to the owner, or first secured to him by a deposit of money; which com- 
pensation, irrespective of any benefit from any improvement proposed by such 
corporation or individual, shall be ascertained by a jury of twelve in a court 
of competent jurisdiction, as shall be prescribed by law. 


The legislature may provide for the drainage of the land of one person over 
or through that of another, upon just compensation therefor to the owner of 
the land over which such drainage is had. 


Section 17. Equal rights for aliens and citizens —Foreigners who are eli- 
gible to become citizens of the United States under the provisions of the laws 
and treaties of the United States shall have the same rights as to the ownership, 
inheritance, and disposition of property in the state as citizens of the state, but 
the legislature shall have the power to limit, regulate, and prohibit the owner- 
ship, inheritance, disposition, possession, and enjoyment of real estate in the 
state of Florida by foreigners who are not eligible to become citizens of the 
United States under the provisions of the laws and treaties of the United States. 


Section 18. Habeas corpus and suspension thereof—The writ of habeas 
corpus shall be grantable speedily and of right, freely and without cost, and 
shall never be suspended unless in case of rebellion or invasion, the public 
safety requires its suspension. 


Section 19. Prosecution for crimes; indictments; informations; grand juries. 
—No person shall be tried for a capital crime except on presentment or indict- 
ment by a grand jury, and no person shall be tried for other felony except on 
presentment or indictment by a grand jury or upon information under oath 
filed by the prosecuting attorney of the court wherein the information is filed, 
except as is otherwise provided in this Constitution, and except in cases of im- 
peachment, and in cases in which the accused is in the militia in active service 
in time of war, or in active service in the militia which the state, with the con- 
sent of Congress, may keep in time of peace. Any person under such informa- 
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tion, presentment, or indictment for any felony not capital may be arraigned and 
may enter a plea at any time agreeable to the court, and the judgment and 
sentence of the court on a plea of guilty may be made and entered on such 
plea at any time. The judge of any circuit court is authorized to dispense with 
the summoning, empaneling, and convening of the grand jury by making, enter- 
ing, and filing with the clerk of said court a written order directing that no 
grand jury be summoned, which order of the circuit judge may be made at 
any time. The legislature shall have power by general legislation to regulate 
the number of grand jurors to serve upon, or constitute, a grand jury and to 
fix the number of grand jurors required to vote for and return an indictment 
or presentment. 


Section 20. Right to bail; excessive bail.—All persons shall be bailable by 
sufficient sureties, except for capital offenses where the proof is evident or 
the presumption great. No excessive bail shall be required. 


Section 21. Rights of accused; speedy trial.—In all criminal prosecutions, 
the accused shall have the right to a speedy and public trial, by an impartial 
jury, in the county where the alleged crime was committed, and shall be heard 
by himself, or counsel, or both; he shall have the right to demand the nature 
and cause of the accusation against him, to meet the witnesses against him 
face to face, and have compulsory process for the attendance of witnesses in 
his favor; and he shall be furnished with a copy of the indictment, presentment, 
or information against him. 


Section 22. Trial by jury.—The right of trial by jury shall be secured to 
all and shall remain inviolate forever. 


Section 23. Excessive fines; cruel punishment.—No excessive fines shall 
be imposed; nor shall cruel or unusual punishment or indefinite imprisonment 
be allowed; nor shall witnesses be unreasonably detained. 


Section 24. Costs, when payable-——No person shall be compelled to pay 
costs except after conviction, on a final trial. 


Section 25. Double jeopardy; self-incrimination—No person shall be sub- 
ject to be twice put in jeopardy for the same offense, nor compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty, 
or property without due process of law. 


Section 26. Imprisonment for debt.——No person shall be imprisoned for 
debt, except in case of fraud. 


Section 27. Courts open to everyone; remedy for wrongs.—All courts in this 
state shall be open, so that every person for any injury done him in his lands, 
goods, person, or reputation shall have remedy, by due course of law; and right 
and justice shall be administered without sale, denial, or delay. 


Section 28. Exemption from jury service.—No citizen shall be disqualified 
from jury service because of sex. 


ARTICLE II 
DISTRIBUTION OF POWERS 


Legislative, executive, and judicial divisions.—The powers of the govern- 
ment of the state of Florida shall be divided into legislative, executive, and 
judicial divisions. No person of one division shall exercise any powers apper- 
taining to either of the other divisions except in cases expressly provided for 
by this Constitution. 
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ARTICLE III 
LEGISLATIVE 


Section 1. Legislative powers; senate; house of representatives.—All legis- 
lative power of this state shall be vested in a senate and a house of representa- 
tives, which shall be designated the legislature of the state of Florida. The 
sessions of the legislature shall be held at the seat of government of the state, 
except as provided in article IV, section 14, of this Constitution. 


Section 2. Legislators, qualifications—Senators and members of the house 
of representatives shall be at least twenty-one years of age and shall be duly 
qualified electors in the respective counties and districts from which they are 
elected, and they shall have resided in Florida at least three years immediately 
preceding their elections. They shali be elected in the manner and for the 
terms prescribed in this article. 


Section 3. Number of senators; terms.—The senate shall consist of one 
member from each senatorial district. Each senator shall be elected for four 
vears by the qualified electors of his district. 


Section 4. Members of house of representatives; terms.—The members of 
the house of representatives shall be elected from the several counties on the 
basis of three representatives to each of the five most populous counties; two 
representatives to each of the eighteen next most populous counties, and one 
representative to each of the remaining counties. In addition to these repre- 
sentatives each county having a population of 100,000 or more but fewer than 
200,000 shall have one additional representative; each county having a popula- 
tion of 200,000 or more but fewer than 300,000 shall have two additional repre- 
sentatives; and so on, each additional 100,000 above 300,000 entitling the 
county to one more additional representative. Such additional representation 
shall be based upon the latest federal or state census. 


Members of the house of representatives shall be elected for terms of four 
years at the general elections on the first Tuesday after the first Monday in 
November quadriennially in even-numbered years, and shall qualify and take 
office at the beginning of the next regular session of the legislature, except that 
representatives from counties in even-numbered senatorial districts shall be 
elected in 19. for two years and every four years thereafter, and representa- 
tives from counties in odd-numbered senatorial districts shall be elected in 19 
and every four vears thereafter. 


Comment: This section is new and controversial. It supersedes sec- 
tion 3, article Ili, and section 2, article VII, Constitution of 1885. This 
would mean 104 members of the House, on present population basis, in- 
stead of 95 as now provided by law. It gives each county more represen- 
tation as it grows into larger population brackets. 


Section 5. Apportionment of legislators; census.—At the first regular ses- 
sion of the legislature after this Constitution takes effect, and regularly there- 
after at the first regular session held after the latest federal decennial census 
has been reported to the President of the United States, the senate shall re- 
apportion the senatorial districts of the state by dividing the state, according 
to population, into forty districts of contiguous territory as nearly equal in 
population as practicable. However, no county shall be divided in such 
reapportionment. 


The senate shall, before the close of such regular session, make to the secre- 
tary of state a written report of its reapportionment, showing the forty districts 
by number and the counties and the population included in each district. 


104 FLORIDA LAW JOURNAL 


After each federal decennial census has been reported to the President of the 
United States, the house of representatives at the next regular session shall 
make a written report to the secretary of state showing the population, of each 
county and the number of members of the house of representatives to which 
each county is entitled. 


In the event the senate adjourns without making said written report to the 
secretary of state, then a commission shall redistrict the state into forty sena- 
torial districts, as above provided in this section, and make its written report 
to the secretary of state. Such commission shall be composed of the president 
of the senate, the speaker of the house, and one other person appointed by the 
governor. In the event the governor does not make such appointment within 
ten days after the adjournment of the senate, the other two members of the 
commission shall name the third member. Upon failure of the commission to 
make its written report to the secretary of state within thirty days after said 
adjournment of the senate, then the governor shall immediately redistrict the 
state into forty senatorial districts in the manner provided for in this section. 


Whenever the state is redistricted as aforesaid, if this results in having 
in one district two senators whose terms have not expired, then the term of 
the senator whose term is nearer to expiration shall immediately expire; pro- 
vided that, if the terms of two such senators expire at the same time, a special 
election shall be called for the election of a senator to represent the district until 
the next general election in which his district is entitled to elect a senator. 


In the event the house of representatives fails to make the written report 
herein provided for it to make, then a commission appointed as above provided 
for shall make, within said thirty-day period, such written report showing the 
number of representatives to which each county is entitled. Upon the failure 
of such commission to act, then the governor shall make such written report. 


Census.—Should the usual decennial federal census not be made in be 
or any tenth year thereafter or within the four years following the decennial 
year, the legislature shall provide at its next session for an enumeration of all 
the inhabitants of the state by counties; and such state census shall be used 
in place of the decennial federal census referred to in the foregoing paragraphs 
of this section. 


Section 6. Ineligibility of state and federal officers.——No person holding an 
office or appointment or employment under the United States or this state or 
any political subdivision thereof for which he receives compensation shall be 
eligible to serve in the legislature of this state, except members of the armed 
forces not on active duty. 


Section 7. Regular and extra sessions.—The regular sessions of the legisla- 
ture shall be held biennially, commencing on the first Tuesday in April, —.___, 
and on the corresponding day of every second year thereafter; but the governor 
may convene the legislature in extra session by his proclamation, and he shall 
call an extra session to convene within ten days after written request has been 
made to him by three-fourths of the members of the legislature. If the governor 
fails to call such extra session to convene within said ten-day period, the legis- 
lature shall convene in extra session on the third Monday after the date such 
written request was made. Regular sessions of the legislature may extend to 
sixty days, but no special session shall exceed twenty days. 


Section 8. Organization; officers, rules; expulsion of members.—Each house 
shall be the sole judge of the qualifications, elections, and returns of its own 
members, and shall choose its own officers and determine the rules of its pro- 
ceedings. The senate shall, at the convening of each regular session thereof, 
choose from among its own members a permanent president of the senate, who 
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shall be its presiding officer. The house of representatives shall, at the con- 
vening of each regular session thereof, choose from among its own members a 
permanent speaker of the house of representatives, who shall be its presiding 
officer. Each house may punish its own members for disorderly conduct; and 
each house, with the concurrence of two-thirds of all its members present, may 
expel a member. 


Section 9. Jneligibility of legislators to office—No senator or member of 
the house of representatives shall, during the time for which he was elected, 
be appointed or elected to any office in the state or hold any employment under 
the laws of this state the term of which begins during the time for which said 
legislator was elected. 


Section 10. Salaries and expenses.—The members of the senate and house 
of representatives shall not receive from the state any amount in excess of 
twelve hundred dollars in a biennium. 


Section 11. Quorum; adjournments; compulsory attendance of members.— 
A majority of each house shall constitute a quorum to do business, but a smaller 
number may adjourn from day to day and compel the presence of absent mem- 
bers in such manner and under such penalties as they may prescribe. 


Section 12. Compulsory attendance of witnesses—Each house shall have 
power to compel the attendance of witnesses upon any investigations held by 
itself, or by any of its committees. The manner of the exercise of such power 
shall be provided by law. 


Section 13. Contempt of legislature.—Either house during the session may 
punish by fine or imprisonment any person not a member who has been guilty 
of disorderly conduct in its presence or of a refusal to obey its lawful summons 
or answer lawful questions, but such imprisonment shall not extend beyond 
the final adjournment of the session. 


Section 14. Journals of proceedings.—Each house shall keep a journal of 
its own proceedings, which shall be published. The yeas and nays of the mem- 
bers of either house on any question shall, at the desire of any five members 
present, be entered on the journal. 


Section 15. Open doors; adjournment of one house.—The doors of the 
senate and of the house shall be kept open during every session. Neither the 
senate nor the house shall, without the consent of the othe’, adjourn for more 
than three days or to any other place than that in which a session is being held. 


LEGISLATIVE PROCEEDINGS 


Section 16. Acts; one subject; expressed in title; amendments.—Each law 
enacted by the legislature shall embrace only one subject and the matter prop- 
erly connected therewith, which subject shall be briefly expressed in the title. 
No law shall be amended or revised by reference to its title only; but in such 
case the act as revised or section as amended shall be reenacted at length. 


Section 17. Enacting clause, form.—The enacting clause of every bill intro- 
duced in either house shall be substantially as follows: “Be it enacted by the 
legislature of the State of Florida.” 


Section 18. Enactment by legislature; reading; vote; signatures.—Every 
bill in either house shall be read on three separate days. On its first and second 
reading in either house every bill shall be read by its title only unless one-third 

of the members present desire it read by sections. On its final reading every 
- bill in either house shall be read by sections, unless two-thirds of the members 
present deem it expedient to dispense with this rule. The final reading of any 
general revision of the laws embodied in any bill may be dispensed with by a 
two-thirds vote of those present. 
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The final vote of each member present on every bill in each house shall 
be entered on the journal of such house. The votes of a majority of the mem- 
bers present in each house shall be necessary to pass every bill. All bills so passed 
shall be signed by the presiding officer of each house and by the secretary of 
the senate and by the clerk of the house of representatives. 


Section 19. Executive approval of acts; veto; overriding veto.—(a) Every 
bill which has passed the legislature shall, before becoming a law, be presented 
to the governor. If he approves it, he shall sign it; but, if not, he shall return 
it with his objections to the house in which it originated, which house shall 
cause such objections to be entered upon its journal and proceed to reconsider 
it. If, after such reconsideration, the bill passes both houses by a two-thirds 
vote of members present, which vote shall be entered on the journal of each 
house, it shall become a law. If any bill is not returned within five days after 
it has been presented to the governor (Sunday excepted), it shall be a law in 
the same manner as if he had signed it. If the legislature by its final adjourn- 
ment prevents such action, such bill shall be a law, unless the governor, within 
fifteen days (Sundays excepted) after the adjournment, files such bill, with 
his objections thereto, in the office of the secretary of state, who shall lay the 
same before the legislature at its next session. If it receives the votes of two- 
thirds of the members present, it shall become a law. 


(b) Veto of appropriations.—The governor shall have power to disapprove 
of any item or items of any bills making appropriations of money embracing 
distinct items. The part or parts of the bill approved shall be the law, and the 
item or items of appropriation disapproved shall be void, unless repassed ac- 
cording to the rules and limitations prescribed in paragraph (a) of this section. 


Section 20. Effective date of acts.—No laws, except appropriation laws and 
laws declared by a two-thirds vote of both houses to be emergency measures, 
shall take effect until ninety days from the final adjournment of the session 
of the legislature at which enacted. 

Section 21. Publication and distribution of laws.—The legislature shall pro- 
vide for the speedy publication and distribution of all laws which it enacts. 


LEGISLATIVE POWERS AND LIMITATIONS 


Section 22. Appropriation bills—Laws making appropriations shall contain 
provisions on no other subject and shall not continue in effect more than two 
vears beyond June 30th following the final adjournment of the legislature. 

Section 253. Terms of offices created by legislature——The term of any 
office created by the legislature shall not exceed four years. 

Section 24. Extra compensation claims.—No extra compensation shall be 
paid by the state to any officer, agent, or employee after the service has been 
rendered nor to any contractor except in accordance with the terms of the 
contract. 


Section 25. Special and local laws, when prohibited.—(a) 


The legislature 
shall not pass special or local laws: 


(1) regulating the jurisdiction and duties of any class of officers, except 
municipal officers; 

(2) punishing crime or misdemeanor ; 

(8) regulating the practice of courts of justice, except municipal courts; 

(4) providing for changing venue of civil and criminal cases; 

(5) granting divorces; 

(6) changing the names of persons; 

(7) vacating roads; 


FLORIDA LAW JOURNAL 107 


(8) summoning and empaneling grand and petit juries, and providing for 

their compensation ; j 
(9) assessing and collecting taxes for state and county purposes; 

(10) opening and conducting elections for state and county officers and 
designating the places of voting; 

(11) providing for the sale of any property, real or personal, belonging to 
minors or other persons under legal disabilities or belonging to estates 
of decedents; 

(12) regulating the fees of officers of the state and county; 

(13) giving effect to informal or invalid deeds, wills, or other instruments; 

(14) legitimizing children; 

415) providing for the adoption of children; 

.16) relieving minors from legal disabilities; 

(17) authorizing the creation, extension, or impairment of liens; 

(18) limiting the time within which civil actions may be brought; 

19) remitting fines, penalties, and forfeitures, or refunding money legally 
paid into the treasury; 

(20) extending the time for the assessment or collection of taxes, or other- 
wise relieving any tax receiver from the due performance of his duties, 
or his securities from liability; 

(21) legalizing the unauthorized or invalid acts of any officer or agent of 
the state or of any county or municipality; 


(b) Every local law shall be enacted as such and not as a general law 
with local application. Every law relating to a single county or municipality 
or other political subdivision shall be enacted as a local law and shall not become 
effective until approved by a majority of the qualified electors of the political 
unit affected voting on such local law. 


Section 26. Crimes, effect of repeal or amendment of law.—The repeal or 
amendment of any criminal statute shall not affect the prosecution or punish- 
ment of any crime committed before such repeal or amendment. 


Section 27. Limitations, reducing time.—No statute shall be passed lessen- 
ing the time within which a civil action may be commenced on any cause of 
action existing at the time of its passage without providing a period of at least 
one year within which action may be commenced thereon. 


NEW SUPREME COURT BUILDING 


This committee and the Association’s members of the Building Commission 
are pleased to report that construction of the new building is now nearly 30% 
completed. The entire first floor, together with the walls and floors of the 


basement and sub-basement, have been constructed and the steel is being raised 
over the court room. 


This construction was delayed in the foundation and basement stages be- 
cause of unusually heavy rains during the fall. However, manufacture and 
fabrication of materials proceeded on order, and the architects estimate that 
the building should be completed during this calendar year by diligent con- 


struction. Steps are being taken through effective channels to assure this 
- result so far as practicable. 


The work is being done by J. A. Jones Construction Company of Charlotte, 
North Carolina under a maximum bid contract with provision for 75-25% 
division to the state and the contractor of any savings on labor or material. 
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The architects are Messrs. Yonge and Hart of Pensacola. Performance of con- 
tract and accounting for payments are being supervised by the State Improve- 
ment Commission with liaison from time to time with the Building Commission 
and with Chief Justice Thomas and Justices Chapman and Sebring as a com- 
mittee of the court on various details. 


This building is designed to provide adequate facilities for the Supreme 
Court and for the State Library as well as much needed Departmental filing 
space in the basement or sub-basement. In connection with the court, facilities 
will be provided for a comfortable lounge room and work or conference rooms 
for the attorneys, also an expanded library space with modern equipment, 
lighting and arrangements. 


The estimated cost last spring of $1,705,000 is a good deal more than the 
original appropriation in 1941 and amounts subsequently appropriated or ap- 
proved by the legislature. However, it is still substantially less than the low 
bid, before revision. The contract has a saving clause mentioned, for a reces- 
sion in prices, and provision for the state library and filing space will save 
considerably over the cost of separate buildings or facilities for them. 


Authorization of the necessary increased funds and final approval of plans 
necessitated attendances before the Board of Commissioners of State Institu- 
tions and other agencies by members of the committee and building commis- 
sion. There was a rumor of legislative opposition at the last session but, to 
the contrary, after the facts were known, a measure was adopted ratifying the 
necessary funds for the building. 


Acknowledgment is made of assistance given by Messrs. James A. Frank- 
lin, Evans Crary, Harold Collee, Pat Whitaker, Wallace Shafer, Newman 
Brackin, Alfred A. Green, Wilson Carraway, E. Dixie Beggs, and appreciation 
is expressed for cooperation by these and other members of the bar and of the 
legislature who gave aid or support to the committee. 

Since the details of furnishing and equipment for use of the court and 
attorneys are now being considered, the committee will be glad to receive and 
transmit any special suggestions or requests relative thereto, including the 
furnishing of a room or items of furniture or equipment by any of the local 
bar associations which may desire to do so as a memorial or for other purpose. 


THOMAS J. ELLIS E. HARRIS DREW 

Chairman and member of Building Committee on Supreme Court Building 
Commission ROBERT R. MILAM 

M. L. MERSHON WILLIAM FISHER 

DOYLE E. CARLTON Members of Building Commission 


J. TOM GURNEY 
PROBATE AND GUARDIANSHIP 


A recent poll of the membership of the Probate and Guardianship Committee 
indicates that a substantial majority of the Committee are in favor of some 
reasonable statutory requirement for active judicial supervision of trusts, par- 
ticularly testamentary trusts. Proponents of this idea, in line with previous 
endorsements by the County Judges’ and State Bar Associations, have pointed 
out losses sustained by beneficiaries under legal disability due to defalcation or 
incompetence of trustees—usually individvals named as testamentary trustees. 
However, two members of the Committee have expressed doubt that such a 
statute, if enacted, would be so administered as to eliminate or effectively reduce 
such evils as may exist, due to the lack of “facilities” in the circuit courts having 
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jurisdiction of trusts. It is a matter which should be thoroughly discussed and 
acted upon at the ensuing meetings of the Committee and the Association prior 
to the 1949 Session of the Legislature as there is unquestionably a strong demand 
for some legislation along this line. 


It has also been called to the attention of the Committee that a widow is 
given definite statutory rights with respect to the estate of her deceased hus- 
band notwithstanding any testamentary provisions to the contrary, but no such 


protection is afforded minor children. It has been proposed that the obligation 
of the parent as head of the family to provide for minor children during the 
lifetime of such parent should be made a substantial and legal obligation of 
his estate after death. Informal discussion between your chairman and various 
members of the bar discloses considerable differences of opinion on this question, 
but the matter is important enough to be presented formally for open discussion. 


There are indications of a demand for a more comprehensive and equitable 
formula dealing with apportionment of estate tax liability under the dower 
statute. In some cases where a widow elects to take dower, the estate of the 
decedent for tax purposes may greatly exceed the value of the estate for the 
purpose of administration in probate court, i.e—where there are estates by 
the entirety, or other jointly held assets (sometimes in foreign countries where 
a succession tax is imposed), insurance, et cetera. It has been suggested that it 
is now possible for a widow to obtain a clearly unconscionable advantage over 
other beneficiaries and heirs of the decedent. 


The foregoing are the principal matters that have been brought to the 
attention of your chairman. It is believed that all of them are of sufficient 
importance to justify careful consideration. On the whole there have been very 
few criticisms of our present Probate and Guardianship Acts, but this does not 
justify an attitude of complacency or reluctance to take objective action whenever 
and wherever needed. 

JACK F. WHITE, Chairman, 


Probate and Guardianship Committee. 


PROFESSIONAL ETHICS AND GRIEVANCES 


Between July 1, 1947 and March 15, 1948, ten complaints have been referred 
to the Committee. Two of them have been referred to Circuit Court Commissions. 
Other complaints have been referred to the member of th Committee in whose 
territory the attorney against whom the complaint was made resided. The bal- 
ance have been handled by the Chairman through correspondence. 

One meeting of the Committee has been held. That was in Orlando on Octo- 
ber 11, and seven members attended. 


Three requests have been made for opinions by the Committee on ques- 
tions of ethics. One of those was by an attorney practicing in Washington, not 
admitted to practice in Florida, requesting an opinion as to whether or not he 
could have professional connections in Florida. The proposal appeared to be 
clearly of a solicitation nature, and not in line with the principles of ethics. The 
Chairman of the Committee gave the attorney his opinion, with a copy of the 
letter to all the members of the Committee, and the members of the Committee 
who expressed themselves concurred with the Chairman. The attorney request- 


ing the opinion apparently agreed, because he requested that he be allowed to 
withdraw his request for an opinion. 
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A firm of lawyers who are members of the association made the following 


statement to the Committee: 


“As lawyers we, and other members of the Bar here, are interested 
in educating the public as to what they should require when they pur- 
chase real estate; however, we are concerned as to how we should under- 
take such an educational program and not run contrary to the code of 
ethics.” 


The Committee at its meeting unanimously agreed: 


“That it is the opinion of the Committee that it is entirely ethical 
for a local Bar Association to conduct a dignified campaign for educating 
the public as to the advisability of having titles to real estate examined 
when purchases are being made.” 

The Committee went further and stated: 


“That it is its opinion that any local association can secure assist- 
ance and cooperation from the Committee on Public Relations of the 
Florida State Bar Association, of which Mr. Bert Lane, P. O. Box 1030, 
Pensacola, is Chairman.” 


The other request was from Mr. Raymond E. Barnes, Executive Secretary 


of Lawyers’ Title Guaranty Fund, in which Mr. Barnes stated: 


“IT would, , appreciate the advice and guidance of your committee 
as to whether or not the Fund, as such may—(1) Advertise to the public 
that the attorneys of Florida, who are members of the Fund, may give 
them prompt service and issue them guaranteed opinions as to the state 
of title on purchase or mortgage contracts. (2) Is it permissible for a 
representative of the Fund of each Circuit to appear before civic clubs, 
clubs, real estate associations and other interested groups and explain to 
them the full import of Lawyers’ Title Guaranty Fund? (3) Is it permis- 
sible for the Fund to prepare, in pamphlet form, an explanation of the 
Fund, how it works, and list therein the attorneys who are members of 
the Fund; and distribute such pamphlet to the banks and all other lend- 


ing institutions, also distribute such pamphlet among real estate agents 
and brokers?” 


In response to that request the Committee advised that in its opinion, 


“The proper answer to the first inquiry is that the Lawyers’ Title 
Guaranty Fund may properly advertise the services rendered through 
its members by the Fund. 


“In answer to the second inquiry, it is permissible for representatives 
of the Fund to appear before Civic clubs, real estate associations, and 
other interested groups and explain to them the purposes and functions 

_of Lawyers’ Title Guaranty Fund. 


“In answer to the third inquiry, it is permissible for the Fund to have 
in pamphlet form an explanation of the Fund, how it works, etc., and 
distribute the pamphlet to banks, other lending institutions, and real 
estate agents and brokers,”’ and further the Committee stated, 


“It is the opinion of the Committee that it would not be in accordance 
with approved professional ethics for the Fund to list the names of the 
members of the Fund in pamphlet or any other advertising. However, it 
is the opinion of the Committee that it would be ethical for the Fund 
to state in its publicity advertising that the names of the members of 
the Fund can be obtained from the Fund upon request.” 
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At the meeting there was considerable discussion on the subject of public 
relations on the part of the profession. It was the unanimous sentiment of those 
present that the legal profession has not done as much as it can ethically do and 
should do in the the way of educational work for educating the public on the 
services that the legal profession renders and the advisability of making use of 
the services, but no specific action or recommendation was taken or made. 


Martin Carabello, Tampa E. W. Gautier, New Smyrna Beach 

John H. Carter, Jr., Marianna Edward S. Hemphill, Jacksonville 

A. R. Clonts, Stuart H. L. McGlothlin, Vice-Chairman, 

William H. Dial, Orlando St. Petersburg 

T. D. Ellis, Jr., Hollywood W. P. Simmons, Jr., Miami 

J. Compton French, Daytona Beach George B. Carter, Chairman, Orlando 


PUBLICATIONS 


The duties of the Committee on Publications include nominating the eai- 
tor of the Florida Law Journal and presenting the nominations to the Board 
of Governors, having jurisdiction over all publications of the Association, 
including the publication of a journal, subject to the control of the Board 
of Governors, deciding whether articles should be published about which the 
editor is in doubt, helping obtain worthwhile articles for publication and 
offering constructive suggestions from time to time for the improvement of 
the Law Journal. The only publication at the present time is the Florida Law 
Journal. 


As required by the constitution this committee unanimously submitted 
one nomination for editor to the Board of Governors, being that of the Secre- 
tary-Treasurer Lewis H. Tribble, and the Board of Governors appointed him. 


The committee has held one meeting which was at the mid-winter con- 
ference of bar delegates at Ocala in December. Consequently, the business 
of the committee has been conducted largely through correspondence between 
the editor and the chairman and the chairman has in turn taken up various 
matters with the various members of the committee. As a result there has 
been considerable correspondence. 


The first task confronting the editor and the committee was the making 
of a new contract for the printing of the Florida Law Journal for the ensuing 
year. The Law Journal is published monthly October to July inclusive and 
there are ten issues a year. For several years the Rose Printing Company 
of Tallahassee had renewed our contract at the same price, but this year it 
advised that it could not do this again because of increased costs. It has been 
deemed expedient for some time to have the Florida Law Journal published 
in the same city in which the editor lives. Therefore, considering workmanship, 
promptness, accuracy and the nearness of the plant to the editor it was deemed 
best to make a new contract with the Rose Printing Company, and the Florida 
Law Journal now costs us as follows: 


2,500 copies, 32 pages and cover ss $2295.00 
For each additional four pages —_..._.___ 32.50 
For additional copies over 2,500—per 100 = ss 5.95 
For setting and changing names on mailing list— 

Added charge for 6-point type based on price per page _ 6.00 


Added charge for 8-point type based on price per page 4.10 
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The average cost of the Law Journal for the months of October, November, 
December, January and February of last year was $253.00 per issue. For the 
corresponding months of the present association the average cost is $326.00. 
So, the cost has arisen about $73.00 an issue. However 500 more copies are 
ordered per issue at this time than were ordered last year. Since there are 


ten issues of the Florida Law Journal a year this makes approximate overall 
additional cost $730.00 for the year. 


There are at the present time 2,126 members paid up and receiving the 
Law Journal, 379 students, 75 subscriptions, 25 exchanges and 7 advertisers, 
making a total of 2,612. 


The members of the Association have observed from the pages of the 
Law Journal the number and type of the advertisers. The advertising rates 
are about as much as are reasonable to charge and can be charged and are 
the same as have been worked out at several previous meetings of the com- 
mittee. The advertising brings in approximately $201.22 an issue. 


For some time past the editor has had considerable difficulty getting good 
articles for publication, especially articles which are not too long, and this 
committee asks for the cooperation and help of the members in obtaining 
articles on legal topics of general interest for publication in the Law Journal. 
The editor referred to this committee several articles about which he was in 
doubt and the committee approved several and disapproved several for pub- 
lication. The committee believes that the articles published in the Law Journal 
should be restricted as far as possible to articles of legal matters of general 
interest. All articles submitted should be written double space type as it is 
difficult to handle single space writing. The committee also believes that 
the human element should be stressed in the Law Journal and has tried to 
cooperate with the editor in an attempt to see that many news items are 
published about Florida lawyers, bar associations in Florida and the condi- 
tions of practice in Florida. The committee believes that the Law Journal 
can follow the example of the American Bar Association Journal in using ex- 


tensive accounts of activities of members of the Bar and in showing pictures 
of distinguished lawyers. 


At the meeting of the Board of Governors in Jacksonville in December 
1946 the law schools in the State of Florida asked that space be allowed to 
them for law school reviews for their respective schools, each school to pay 
for the extra pages used and such space to be under the masthead of each 
respective law school. The Board of Governors disapproved the idea of a 
masthead of a law school over a separate section of the Law Journal. So, the 
Committee on Publications issued an invitation for the three Florida law 
schools to use the pages of the Law Journal for articles and case notes pre- 
pared by their students, but not under a separate masthead. There was cor- 
respondence with the Deans of the Florida law schools about this and for a 
time many case comments were published in the Law Journal. However, since 
that time the School of Law of the University of Miami has joined with 
the Dade County Bar Association in publishing the Miami Law Quarterly and 
the University of Florida Law School has announced that it will publish a 
University of Florida Law Review. Consequently, the flow of case comments 
has practically stopped from the Florida law schools. The publication of the 
two new law reviews has also had the result of reducing the field from which 
many good articles can be expected for the Law Journal. 


The Committee on Publications has come to the conclusion that it has be- 
come advisable to have a separate editor for the Florida Law Journal. The 
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committee feels that it is too much to ask one man in addition to his other work 
to act as Secretary-Treasurer of the Florida State Bar Association since it 
has grown so much and on top of that to have to take additional time to act 
as editor of the Law Journal. Your committee feels that it would be better 


to have a man as editor who could give much time and thought to the publi- 
cation and make it his main duty. 


Consideration must be given to the amount of time required to edit the 
Law Journal, to what would be a reasonable sum to pay for such services 
and also as to how easy it would be to secure a man capable of editing the 
Law Journal. The Association is getting to be too large to continue to combine 
so many duties. With conditions now being what they are the employment 
of a skilled editor not involved in the work of the Secretary-Treasurer of the 
Association would enable the attention to be given to the Law Journal that 
it now requires. The committee believes that the present editor has done a fine 


piece of work but that he has done this under difficulties and that it is asking 
too much of him. 


The combination of the editorship with the office of Secretary-Treasurer 
was made some years ago due to financial considerations when the Associa- 
tion was much smaller. Now that membership has increased to its present 
strength it would be well to have the Board of Governors and the Association 
consider employing a full time editor for the Law Journal. Your Committee 
recommends to the Association that this be done. 

HERBERT U. FEIBELMAN JAMES WHITEHURST 


WALKER LIDDON WILLIAM B. TIPPETTS, Chairman 
JAMES M. SMITH, JR. 


UNAUTHORIZED PRACTICE OF LAW 


The standing committee on the Unauthorized Practice of Law submits this 
its annual report: 


I. 


During the past a number of routine complaints have been transmitted 
to the Committee; each has been assigned to the member of the Committee 
most closely located geographically to the source of the complaint for investi- 
gation; each has been considered by the Committee and disposed of in accord- 
ence with the circumstances. 

Il. 


The major activity of the Committee has been the thorough investigation 
2nd review of the action of the Dade County Bar Association, which had in- 
stituted suit against a large real estate concern in Miami (The Dade County 
Bar Association, et al, v. The Keyes Company, a Florida corporation; case 
No. 110350-A, pending in the Circuit Court of the Eleventh Judicial Circuit, 
in and for Dade County, in Chancery), seeking to enjoin that concern from 
certain unauthorized practices of law consisting primarily of furnishing 
opinions, usually verbal, as to the condition of titles to real estate; preparation, 
or advice in relation to the preparation, of deeds, mortgages, and leases; 
preparation, drafting, or advice in the preparation and drafting, of escrow 
instruments and contracts of sale which express an agreement between the 


buyer and seller and fix the rights and liabilities of the parties in connection 
therewith. 
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Seeking to determine exactly the status of such proceedings, together with 
the advisability of participation by the Florida State Bar Association as re- 
quested by many members of the association, the Committee met in Tampa 
on December 4, 1947, to consider its recommendations for submission to the 
Board of Governors in Ocala on December 12, 1947. At this meeting there 
were present representatives of the Dade County Bar Association who 
described in detail the facts and circumstances, giving rise to the action of 
the Dade County Bar Association, together with the pleadings then filed, 
available evidence, and the applicable legal authorities upon the subject. 
The state-wide effect of this litigation was likewise carefully weighed. The 
Committee then formally recommended to the Board of Governors that the 
State Bar Association participate in such proceedings, in that the situation 
existing in Dade County was also apparent in other sections of the state. 


At its meeting in Ocala, the Board of Governors received the report and 
adopted a motion to hold the same in abeyance, pending further investigation 
by this Committee in Miami in which it would be joined by representatives 
of the Board of Governors constituting a Special Committee. 


Thereafter, on January 24, 1948, this Committee, as augmented by the repre- 
sentative members of the Board of Governors, met in Miami with the Commit- 
tee on Unauthorized Practice, officers and directors of the Dade County Bar 
Association. In a day long session, full discussion was had and careful con- 
sideration given to the pleadings (including the then recently filed Petition 
to Intervene of the State Board of Realtors), evidence, and legal authorities. 
Upon completion of this lengthy conference, the Committee again concluded 
as it had in Tampa, with the further recommendation to the Board of Gover- 
nors, that the Florida State Bar Association conduct, concurrently with the pro- 
ceedings, an educational program designed to acquaint the public with the neces- 
sity of employing an attorney in matters affecting rights in property, and, further, 
to neutralize or overcome any unfavorable reaction which might result to the 
Bar of Florida through possible misunderstanding by the public of the true 
motive of the litigation. 


In Gainesville, on February 7, 1948, the supplemental report of this Com- 
mittee was fully approved and adopted by the Board of Governors. The report 
included recommendations that the President of the Association be authorized 
to appoint counsel to represent the Association in the Miami litigation, and 
that such counsel be authorized to participate with counsel of the Dade County 
Bar Association in such manner as might be deemed most effective by oo 
for the successful prosecution of the cause. 


Il. 


During its meeting in Tampa, the Committee fully recognized and discussed 
the necessity for a public education program of public relations designed in 
accordance with a permanent and progressive plan to be adopted by the 
State Association. The thought is certainly not new that heretofore attorneys 
have handled public relations poorly. Indifference and apathy have encouraged 
inroads upon the practice of law, which unauthorized practices are known 
to be dangerous and harmful to the general public of the state. The need 
for such educational program has been recognized by the association, the 
local association, and the American Bar Association; however, to this date 
such a program has not been effectively pursued. The vehicles for the accom- 
plishment of the purpose are many and might include the issue of such per- 
mitted publications, pamphlets, booklets, and displays as are legally sanctioned, 
the formation of bureaus of trained speakers who are available to address 

(Continued on Page 148) 
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EDITORIAL 
CONFERENCE ON FEDERAL TAXATION 


The Third Annual Conference on Federal Taxation will be held at the 
Roney Plaza Hotel, Miami Beach, April 5-9. 


The aim and purpose of the Conference is to present a simplified and prac- 
tical treatment of each topic discussed. The reputation of the speakers, each 
a recognized authority in the field of federal taxation, is ample warrant that 
they will bring to the Conference a wide background of experience and knowl- 
edge in tax practice. 


Topics are as follows: How to start up a new business; When you should 
review the method in which a business is operating; How to operate a business 
to get the lowest taxes; How to buy, sell and operate property, subdivisions, 
buildings, apartments, hotels, and all other forms of real estate; How to buy 
and sell securities; Planning for the minimum estate taxes due by an estate; 
Planning for minimization of the individual’s tax burden; Proposals that may 
come before the Congress for changes in the tax laws. 


The fees are as follows: Tuition Fee: Admitting registrants to all sessions 
—$50.00; Single-Day Registrations: Covering attendance on any one day— 
$15.00; Tickets for single lectures or half-day sessions cannot be sold. Vet- 
erans expecting to register under provisions of the “G.I. Bill of Rights” must 


present Certificate of Eligibility and Entitlement, V. A. Form 7-1750 at time of 
registration. 


CRIM? 
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STATEMENT OF RECEIPTS AND DISBURSEMENTS 
FROM MARCH 1, 1947 TO FEBRUARY 29, 1948 


RECEIPTS 
Membership Dues—1948 @ $5.00 
Membership Dues—1948 @ $3.00 __- 
Membership Dues—1947 @ $5.00 
Membership Dues—1947 G $3.00 | 


Advertising—Law Journal 
Journal Sales 

Student Bar Members 
Interest—U. S. Bonds—Series G 
Convention 

Miscellaneous 


Total Receipts for Period 
Balance—Cash in Bank March 1, 1947 _ 


TOTAL CASH AVAILABLE 
DISBURSEMENTS 

Legal Institutes 

Postage and Express - 

President—Expense 

Secretary—Expense 

Committee—Expense 

Office Supplies 

Printing 

Social Security and Withholding Tax (Salaries) - 

Junior Bar—Expense __ 

Publishing Journal 

Miscellaneous 

Investment in U. S. Bonds—Series G 


Total Disbursements for Period 
Balance—Cash in Bank February 29, 1948 


TOTAL DISBURSEMENTS AND CASH BALANCE 
RESERVE 
Investment in U. S. Bonds—-Series F - 
Series G . 


CERTIFICATE 


710.00 


2,367.00 
220.00 
3,978.50 


1,850.00 
5,000.00 


$ 7,275.50 


2,134.70 
442.10 
389.00 

37.50 
56.15 
261.00 


$10,595.95 


7,254.00 


$17,849.95 


329.62 
546.67 
158.41 
90.44 
3,415.40 
491.84 
187.29 
64.00 
153.12 
259.00 
200.82 
3,166.25 
181.38 
3,000.00 


$12,244.22 


5,605.73 


$17,849.95 


4,850.00 


Pursuant to my engagement I have made an examination of the books and 
records of the Florida State Bar Association for the period from March Ll, 1947 
to February 29, 1948, and, in my opinion, the statement above fairly represents 
the operations, cash balances, and investment of the Association for the period 


under review. 


R. E. WATERMAN, Auditor. 
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TAX NEWS FOR LAWYERS 


By Chas. A. Morehead of the Miami Bar 
Chairman of Committee on Federal Taxation 


TAXATION OF ADVANCE RENTAL PAYMENTS 


It is customary for tenants to pay in advance the first and last year’s rent, 
or more, as security to the landlord upon the execution of a lease. Unless care 
is taken in drafting the clause of the lease which refers to the last year’s rent, 
the landlord may be penalized by being required to report it as income when 
received, that is, in the year the lease is executed. The landlord may thus be 
required to report the first and last years’ rental as income in one year, and 
thereby be placed in high surtax brackets, so that he will have little left from 
the last vear’s rent after paying income taxes on it. 


Whether this deposit will be taxed to the landlord now or possibly 99 years 
from now, “is a question not to be answered in a simple categorical manner,” 
but “depends in each case on the provisions of the particular lease” (1). This 
places the duty to save taxes for the landlord squarely on the attorney who 


drafts the lease. Here are the rules for attorneys to follow in drafting the 
deposit clauses in leases: 


1. The deposit will be taxed to the landlord when he receives it, if it 
appears from the wording of the lease that the deposit is solely to cover 
advance rent, and there is no restriction in the lease as to its disposition, use 
or enjoyment by the landlord (2). 


2. The deposit will not be taxed when received, and the landlord may 


use it as he pleases, if the following clearly appears from the language of the 
lease (3): 


(1) The deposit is intended solely to secure full performance of all 
of the tenant’s covenants. 


(II) It will be refunded to the tenant at the end of the lease if he has 
fully performed his covenants. 


‘IIl) The landlord will pay the tenant yearly interest on the deposit. The 
landlord will probably take the amount of this interest into con- 
sideration in fixing the yearly rent. 


(1) Hirsch case (infra). 


(2) 1948 P-H Tax Service No. 6214; 2 Mertens Law of Federal Income Taxation, 
par. 12.30; South Dade Farms (CCA 5th) 138 F(2) 818. Hirsch v. Com. (CCA 
2d 1944); 143 F(2) 912, cert. den. 65 Sup. Ct. 84; Astor v. Com. (CCA 5th 1943): 


135 F(2) 47; Chateau Frontenac (CCA 6th 1945) 147 F(2) 856. 
Clinton Hotel v. Com. (CCA 5th 1942); 128 F(2) 968; Barker 13 BTA 562: 1948 


P-H Tax Service par. 6214A; 1948 Research Institute Tax Service par. D-910; 2 
Mertens (supra) par. 12.30; also see an excellent article by Montague Rosenberg 
on “Advance Payments in Sale and Lease Transactions,” March, 1947 issue of 
“Taxes.” 


(3 


| 


118 FLORIDA LAW JOURNAL 


ABSTRACT OF PROPOSED COMMON LAW RULES 


By Justice Glenn Terrell of the Florida Supreme Court 


The purpose of this abstract is to inform the bar, in as few words as possible, 
of the objectives te be accomplished by the proposed Common Law Rules and the 
changes they make in the present rules. The predicate for these rules is a peti- 
tion of the State Bar Association as authorized by Chapter 21995, Acts of 1943. 
In response to this petition the Supreme Court appointed a committee to recom- 
mend such changes in the common law and equity practice as will facilitate the 
disposition of litigation. The State Bar Association’s standing committee on 
rules of procedure was directed by the President to collaborate with the com- 
mittee appointed by the Court. 

The Court’s committee is Glenn Terrell, Marshall C. Wisehart, George W. 
Whitehurst, Paul D. Barns, Giles J. Patterson, J. N. Daniel, Warren L. Jones, 
J. Thomas Gurney, D. H. Redfearn, O. K. Reaves and Seldon Waldo. The State Bar 
Association’s committee is John T. Wigginton, Stanley Milledge, William O. Mehr- 
tens, Cyril E. Pogue, Neil McMullen, Alfred Green, Robert J. Pleus, Velma Keen 
and D. H. Redfearn. These committees have each held several meetings and have 
examined every available source of information bearing on the improvement of 
legal procedure. At a joint meeting of the committees, held at Tallahassee, Feb- 
ruary 27th and 28th, a tentative draft of a revision of the Common Law Rules 
was agreed to. It follows this abstract. 


The outstanding features of the proposed revision are (1), it retains the dis- 
tinction between common law and equity practice, (2) it makes a few decided 
changes in the Common Law practice, (3) it adds some new features and modi- 
fies the present practice for convenience and clarification, (4) it harmonizes 
common law with squity practice in the matter of filing and serving pleadings 
and process, (5) it harmonizes State and Federal practice when possible and 
provides a single volume of rules that the lawyer can resort to with assurance 
that it is the last word on the subject of procedure in this State. 


Epitomized, the changes proposed in the Common Law Rules are as follows: 

1. Rule Days are abolished in so far as they govern the time of pleading and 
return of process. Rule 5. 

2. An action ig commenced when the declaration is filed except in attach- 
ment, replevin and other statutory proceedings. Such a proceeding is com- 
menced when the affidavit, petition or other initial pleading is filed. 
Rule 4. 

3. The declaration or other initial pleading must be filed in duplicate and 
one copy delivered to defendant or his attorney. If there be more than 
one defendant, the initial pleading shall be filed in triplicate. Rule 6. 

4. Summons ad respondendum without praecipe when the declaration or 
other initial pleading is filed. (See Rule 5 for extensions and limitations 
of service of process.) 

5. Any service required under these rules may be made on the party’s at- 
torney unless the court requires it to be made on the party. (See Rule 6 
for limitations of such service. ) 

6. Pleadings are limited to a declaration and an answer. The declaration must 

state a cause of action. If the answer contains a counterclaim or a cross 

claim, there shall be a reply. All other pleadings but motions are abolished. 

Rule 8. Rule 9 for common rules of pleading. 

Defendant must serve his answer within twenty days after service of 

process on him or not later than the appearance day fixed in the notice. 
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Answers to cross claim and counterclaim follow same rule. See Rule 13 
for details in pleading defenses. 


The following rules embody additions to, and some of them clarifications of, 
the common law practice. 


1. Rule 16 is essentially the Federal pretrial conference rule, slightly modi- 
fied, and approved for general use. It has heretofore been permissive. 

2. Rules 20 to 30 inclusive, provide for taking depositions when actions are 
pending or before they are commenced. They include physical and mental 
examination of parties and the examination of property. These rules are 
an adaptation of the Federal Rules of Civil Procedure as amended Octo- 
ber 1, 1947 to Florida practice. Some phases of these rules were embraced 
in Chapter 24041, Acts of 1947. Other phases were embraced in sections 


62.15 and 91.30, Florida Statutes 1941, which have been in effect since 
1828, more than one hundred years. 


3. Rule 41 adopts the Federal practice on summary judgments. Like Rules 
20 to 30, referred to in paragraph immediately preceding this, this rule 


is in some aspects new to the practice, but all have proved their value to 
the practitioner. 


4. Rules 1 to 3 inclusive, rules 7, 10, 11, 12, 15, 17, 18 and Rules 31 to 53 
inclusive, except Rule 41, are repetitions of the present Common Law 
Rules, some of them amended by additions from the Federal Rules and 


from other sources. These amendments provoked very little discussion 
among the members of the committees. 


5. Rules 54 to 61, inclusive, have to do with extraordinary writs under Sec- 
tion 5, Article V of the Constitution and adopt the Supreme Court prac- 


tice, the Supreme and Circuit Courts having concurrent jurisdiction as 
to these writs. 


6. The effect of this adoption with other changes over recent years will 


abrogate or repeal about 40 of the Common Law Rules. See 122 Fla. 8&1, 
for last revision. 


It is hoped that a careful reading of this abstract will reduce to a minimum 
the labor of the bar in acquiring a picture of the objectives to be accomplished by 
revision, including the manner of their accomplishment. In preparing this revi- 
sion the committees have followed the plan adopted by Texas, Missouri, Iowa, 
Nebraska, Michigan and other states that have lately revised their practice, 


that is to say, by integrating the new into the present system rather than dis- 
carding what we have and starting from scratch. 


We do not contemplate any general revision of the equity rules. Provisions to 
abolish Rule Days, filing of pleadings, issuing and return of process, and per- 
haps others, should be integrated into the equity practice. It is not out of place 
to state that in our study of rule revision we had access to the rules of every state 


in the union that were available, and there has not been a revision in twenty- 
five years where Rule Days have been retained. 


The committees are fully conscious that in offering this revision they are 
nothing more than the agents of the bar and the public. So the primary purpose 
in its publication is to invite study and criticism from the members of the bar. 
If you have criticisms to make or amendments to offer, discuss them with any 
_ member of the Committee you have access to and furnish him a copy or mail it 

to Mr. Wigginton or to me at Tallahassee. A joint meeting of the committees 
will consider them and no doubt many will be approved. The draft will then be 
submitted to the Supreme Court for approval and promulgation. 
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PROPOSED COMMON LAW RULES 


RULE 1. COURT AND JUDGE SYNONYMOUS. 


Whenever in these rules reference is made to the court the same shall be 
construed to apply to the judge thereof whenever the context shall require or per- 
mit. 


Comment: Common Law Rule 1. 


RULE 2. PRESIDING JUDGE. 

When there be more than one judge of a trial court, the judge longest in 
continuous service and able to act shall be the presiding judge for administrative 
purposes, and the judges of such court may provide by local rule for the dis- 
tribution of the work of such court to the judges thereof. 

Comment: Common Law Rule 2. 


RULE 3. TERM TIME AND VACATION—DISTINCTION ABOLISHED. 
Unless otherwise expressly provided by statute or these rules there shall be 
no distinction between term time and vacation. 
Comment: Common Law Rule 7. 


RULE 4. WHEN ACTION COMMENCED. DOCKET. 

(a) Every action at law shall be deemed as commenced when the declara- 
tion is filed, except that such actions as attachment and replevin shall be deemed 
as commenced when the affidavit in attachment or the affidavit in replevin is 
filed; bond validation proceedings shall be deemed as commenced when the peti- 
tion is filed, and other statutory proceedings shall be deemed as commenced when 
the pleading setting forth the claim of the party initiating the action is filed. 


(b) When Filed in Duplicate. The declaration, affidavit, petition, or other 
initial pleading shall be filed in duplicate, the original of which shall be kept 
on file in the clerk’s office and the copy shall be delivered to the defendant or his 
attorney on request. 


(c) When Filed in Triplicate. If there be more than one defendant, the 
initial pleading shall be filed in triplicate in order that two copies be available 
to the defendants. 


(d) The clerk shall keep a common law docket in which he shall enter all 
cases as they are commenced that are not criminal or are not entitled in equity. 
He shall also make memorandum entries showing the progress of the cause. 

Comment: This is a modification of Common Law Rule 11 and Federal Rule 3. 

RULE 5. RULE DAYS ABOLISHED. PROCESS. 

(a) Rule Days are hereby abolished insofar as they apply to the return date 
of process and the filing of pleadings under these rules. Summons ad responden- 
dum shall be forthwith issued by the Clerk and delivered for service without 
praecipe upon filing the declaration except in proceedings commenced by affi- 
davit like attachment and replevin. In such cases, summons shall issue without 
praecipe when the affidavit is filed. 


(b) All process shall be issued and served as required by law. Service of 
process may be made by an officer authorized by law to serve process or by some 
person especially appointed by the Court for that purpose. Special appointments 
to serve process shall be made freely when substantial savings in travel fees will 
result. 


(c) If there be more than one defendant, the Clerk shall issue as many 
writs of summons against the several defendants as directed by the plaintiff 
or his attorney. When any summons shall be returned not executed, or improperly 
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executed as to any defendant, the plaintiff shall be entitled to another summons 


against such defendant or defendants as often as required until due service is 
made. 


(d) Where suit is brought against two or more defendants, and the summons 
is served on one or more, but not on all, and the sheriff returns that the defendant 
not served does not reside in the county, the plaintiff may proceed against the 
defendant served, noting the fact of non-service on the absent defendant; nothing 
herein shall be construed to prevent the plaintiff from bringing suit thereafter 
against any defendant not served for the same claim or demand; but the plain- 
tiff shall have satisfaction of only one judgment rendered for the same cause 
of action. Or the plaintiff may, at his option, order additional originals and 
copies to be directed to the sheriffs of the counties in which the other defendants 
reside to be served and returned according to law. 

(e) Alias or pluries process may be issued at any time upon demand of the 
plaintiff or his attorney. 


(f) Service of process by publication may be made in appropriate cases as 
provided by statute. 
Comment: Repeals Sections 72.26, 63.01, 47.02, 50.04, 50.05, 50.06, 47.10. 
Florida Statutes, 1941, and modifies Common Law Rules 12 and 
14. 
Federal Rule 4(c). 


RULE 6. SERVICE OF PLEADINGS AND PAPERS. 


(a) Every pleading subsequent to the initial pleading unless the court other- 
wise orders, every order or judgment required by its terms to be served, every 
written motion unless it be one heard ex parte and every written notice, appear- 
ance, demand and similar paper shall be served on each party affected thereby, 
but no service need be made on parties against whom a default has been entered 
except that pleadings asserting new or additional claims for relief against them 
shall be served in the manner provided for service of summons in Rule 5. 


(b) How Made. Whenever under these rules service is required or permitted 
to be made upon a party represented by an attorney the service shall be made 
upon the attorney unless service upon the party himself is ordered by the court. 
Service upon the attorney or upon a party shall be made by delivering a copy 
to him or by mailing it to him at his last known address or, if no address is 
known, by leaving it with the clerk of the court. Delivery of a copy within this 
rule means: handing it to the attorney or to the party; or leaving it at his office 
with his clerk or other person in charge thereof; or, if there is no one in charge, 
leaving it in a conspicuous place therein; or, if the office is closed or the person 
to be served has no office, leaving it at his dwelling house or usual place of abode 
with some person of suitable age and discretion then residing therein. Service 
by mail is complete upon mailing. 


(c) In actions where the parties are unusually numerous the court may on 
motion or on his own initiative regulate the service contemplated by this rule 
in such manner as he may find to be just and reasonable. 


(d) Filing. All papers required to be served upon a party shall be filed with 
the court either before service or immediately thereafter. 


(e) Filing With the Court Defined. The filing of pleadings and other papers 
with the court as required by these rules shall be made by filing them with the 
clerk of the court, except that the judge may permit the papers to be filed with 
him, in which event he shall note thereon the filing date and forthwith transmit 
them to the office of the clerk. 


Comment: See Federal Rule 5. 
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RULE 7. TIME. 

(a) Computation. In computing any period of time prescribed or allowed 
by these rules, by order of court, or by any applicable statute, the day of the act, 
event, or default after which the designated period of time begins to run is not 
to be included. The last day of the period so computed is to be included, unless 
it is a Sunday or a legal holiday, in which event the period runs until the end 
of the next day which is neither a Sunday nor a holiday. When the period of 
time prescribed or allowed is less than 7 days, intermediate Sundays and holi- 
days shall be excluded in the computation. A half holiday shall be considered 
as other days and not as a holiday. 


(b) Enlargement. When by these rules or by a notice given thereunder or 
by order of court an act is required or allowed to be done at or within a specified 
time, the court for cause shown may, at any time in its discretion (1) with or 
without motion or notice, order the period enlarged if request therefor is made 
before the expiration of the period originally prescribed or as extended by a 
previous order or (2) upon motion made after the expiration of the specified 
period permit the act to be done where the failure to act was the result of ex- 
cusable neglect; but it may not extend the time for taking any action under Sec- 
tion 54.24, F. S. A. (motion for new trial) except to the extent and under the 
condition stated therein or the period for taking an appeal, as provided by Section 


59.08, F. S. A., or for making a motion for a directed verdict under Rule 39(b), 
of these rules. 


(c) Unaffected by Expiration of Term. The period of time provided for 
the doing of any act or the taking of any proceeding is not affected or limited 
by the continued existence or expiration of a term of court. The continued ex- 
istence or expiration of a term of court in no way affects the power of a court 


to do any act or take any proceeding in any civil action which has been pending 
before it. 


(d) For Motions—Affidavits. A written motion, other than one which may 
be heard ex parte, and notice of the hearing thereof shall be served not later 
than 5 days before the time specified for the hearing, unless a different period 
is fixed by these rules or by order of the court. Such an order may for cause shown 
be made on ex parte application. When a motion is supported by affidavit, the affi- 
davits shall be served with the motion; and opposing affidavits may be served 
not later than 1 day before the hearing, unless the court permits them to be 
served at some other time. 


(e) Additional Time After Service by Mail. Whenever a party has the right 
or is required to do some act or take some proceedings within a prescribed period 
after the service of a notice or other paper upon him and the notice or paper 
is served upon him by mail, 3 days shall be added to the prescribed period. 

Comment: Common Law Rule 5. 

Federal Rule 6. 
RULE 8 PLEADINGS. 


(a) There shall be a declaration and an answer and there shall be a reply 
if the answer contains a counterclaim (set-off or recoupment) or a cross claim. 
No other pleadings, other than motions, shall be allowed, except that the court 
may order a reply to an answer or a third-party answer. 


(b) (1) An application to the court for an order shall be by motion which, 
unless made during a hearing or trial, shall be made in writing, shall state with 
particularity the grounds therefor, and shall set forth the relief or order sought. 
The requirement of writing is fulfilled if the motion is stated in a written 
notice of the hearing or motion. 
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(2) The rules applicable to captions, signing, and other matters of 
form of pleadings apply to all motions and other papers provided for by these 
rules. 


(c) Demurrers, pleas, replication, rejoinder, surrejoinder, rebutter, surre- 
butter, and other technical defensive pleadings except motions as provided here- 
in, are abolished. 

Comment: Rule 7, Federal Rules. 

See also Section 33, 1931 Chancery Act, and Common Law 
Rule 15. 
RULE 9. GENERAL RULES OF PLEADING. 

(a) Forms of Pleading. Forms of action and technical forms of pleas and 

pleadings or motions are abolished. 


(b) The Declaration. The declaration must state a cause of action. It shall 
set forth a brief and simple statement of the ultimate facts on which the pleader 
relies, and if it informs the defendant of the nature of the cause against him, 
it shall be held sufficient. It must contain a demand for judgment in the amount 
and for the relief to which the pleader deems himself entitled. 


(c) The Answer. In his answer a pleader shall state in short and simple 
terms his defenses to each claim asserted, and shall admit or deny the averments 
on which the adverse party relies. Denial shall fairly meet the substance of the 
averments denied. When a pleader intends good faith to deny only a part of an 
averment, he shall specify so much of it as is true and material, and shall deny the 
remainder. Unless the pleader intends in good faith to controvert all of the aver- 
ments of the preceding pleading, he may make his denials as specific denials of 
designated averments, or he may generally deny all the averments except such 
designated averments as he expressly admits; but, when he does so intend to con- 
trovert all its averments, including averments of the grounds upon which the 
Court’s jurisdiction depends, he may do so by general denial. 


(d) Affirmative Defenses. In pleading to a preceding pleading, a party 
shall set forth affirmatively accord and satisfaction, arbitration and award, 
assumption of risk, contributory negligence, discharge in bankruptcy, duress, 
estoppel, failure of consideration, fraud, allegality, injury by fellow servant, 
laches, license, payment, release, res judicata, statute of frauds, statute of limita- 
tions, waiver, and any other matter constituting an avoidance or affirmative de- 
fense. When a party has mistakenly designated a defense as a counterclaim or a 
counterclaim as a defense, the court on terms, if justice so requires, shall treat 
the pleading as if there had been a proper designation. 


(e) Effect of Failure to Deny. Averments in a pleading to which a re- 
sponsive pleading is required, other than those as to the amount of damages, 
are admitted when not denied in the responsive pleading. Averments in a plead- 
ing to which no responsive pleading is required or permitted shall be taken as 
denied or avoided. 


(f) Separate Statements. All averments of the declaration, answer and 
reply shall be made in numbered paragraphs, the contents of each of which shall 
be limited as far as practicable to a statement of a single set of circumstances, 
and a paragraph may be referred to by number in all subsequent pleadings. Each 
claim founded upon a separate transaction or occurrence and each defense other 
than denials shall be stated in a separate count or defense whenever a separation 
. facilitates the clear presentation of the matters set forth. Repetition of counts 
is not permitted. 


(g) Joinder of Causes of Action; Consistency. A pleader may set up in the 
same action as many claims or causes of action or defenses in the same right as 
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he has, and claims for relief may be stated in the alternative if separate items 
make up the cause of action, or if two or more causes of action are joined. A 
party may also set forth two or more statements of a claim or defense alterna- 
tively or hypothetically, either in one count or defense, or in separate counts 
or defenses. When two or more statements are made in the alternative and one 
of them, if made independently would be sufficient, the pleading is not made 
insufficient by the insufficiency of one or more of the alternative statements. 
A party may also state as many separate claims or defenses as he has, regardless 
of consistency, and whether based on legal or on equitable grounds, or on both. 
Provided, that replevin and ejectment shall not be joined, nor shall they be 


joined with other causes of action. All pleadings shall be construed so as to do 
substantial justice. 


Comment: The above is an agreement of Common Law Rule 20, and an 
adaptation of Federal Rule 8. See also sections 28 and 34, 1931 
Chancery Act. 

Federal Rules 7 and 8 have been used as the basis. It is to be 
noted that this rule is predicated upon a cause of action rather 
than a claim for relief, and the nonjoinder of replevin and eject- 
ment has been preserved. 

The alternative and hypothetical statements of claim provisions 
have been incorporated, following the language in Federal Rule 
8 and forms of action and technical forms of pleas have been 
abolished. 


RULE 10. PLEADING SPECIAL MATTERS. 

(a) Capacity. It is not necessary to aver the capacity of a party to sue or 
be sued or the authority of a party to sue or be sued in a representative capacity 
or the legal existence of an organized association of persons that is made a party, 
except to the extent required to show the jurisdiction of the court. When a party 
desires to raise an issue as to the legal existence of any party or the capacity 
of any party to sue or be sued or the authority of a party to sue or be sued in a 
representative capacity, he shall do so by specific negative averment, which shall 
include such supporting particulars as are peculiarly within the pleader’s knowl- 
edge. 

(b) Fraud, Mistake, Condition of the Mind. In all averments of fraud or 
mistake, the circumstances constituting fraud or mistake shall be stated with 
particularity. Malice, intent, knowledge, mental attitude and other condition of 
mind of a person may be averred generally. 


(c) Conditions Precedent. In pleading the performance or occurrence of 
conditions precedent, it is sufficient to aver generally that all conditions prece- 
dent have been performed or have occurred. A denial of performance or occur- 
rence shall be made specifically and with particularity. 


(d) Official Document or Act. In pleading an official document or official 
act it is sufficient to aver that the document was issued or the act done in com- 
pliance with law. 


(e) Judgment. In pleading a judgment or decision of a domestic or foreign 
court, judicial or quasi-judicial tribunal, or of a board or officer, it is sufficient 
to aver the judgment or decision without setting forth matter showing jurisdic- 
tion to render it. 


(f{) Time and Place. For the purpose of testing the sufficiency of a plead- 
ing, averments of time and place are material and shall be considered like all 
other averments of material matter. 
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(g) Special Damage. When items of special damage are claimed, they shall 
be specifically stated. 
Comments: The above was designated to replace Common Law Rules 17 
and 18, and is verbatim Rule 9 of the Federal Rules. 
Rule 9 has operated so well in practice that no revision was even 
considered in connection with the last revision of the Rules now 
in process of taking effect. 


RULE 11. ATTACHING COPY OF CAUSE OF ACTION AND EXHIBITS. 


(a: All bonds, notes, bills of exchange, contracts and accounts upon which 
suit may be brought or a copy thereof or a copy of the portions thereof material 
to plaintiff’s cause of action, shall be incorporated in or attached to the declara- 
tion and considered as a part thereof. 

(b) Any exhibit attached to a pleading is a part thereof for all purposes. 

Comment: Common Law Rule 16. 

Federal Rule 10(c). 
RULE 12. ATTORNEYS. 

(a) Every pleading of a party represented by an attorney shall be signed 
by at least one attorney of record in his individual name, whose address shall 
be stated and who shall be duly licensed to practice law in the State of Florida, 
and he may be required by an order of court to vouch for his authority to rep- 
resent and give the address of such party. Except when otherwise specifically 
provided by rule or statute, pleadings need not be verified or accompanied by 
affidavit. The signature of an attorney constitutes a certificate by him that he 
has read the pleading; that to the best of his knowledge, information, and belief 
there is good ground to support it; and that it is not interposed for delay. If a 
pleading is not signed or is signed with intent to defeat the purpose of this rule, 
it may be stricken as sham and false and the action may proceed as though the 
pleading had not been served. 

(b} A party who has no attorney but represents himself shall sign his 
pleading and state his address. 

(¢) No attorney or other officer of court shall enter himself or be taken 
as bail or surety in any proceeding in court on pain of being considered in con- 
tempt. 

(d)} No private agreement or consent between parties or their attorneys 
in respect to the proceedings in a cause shall be of any force before the court, 
unless the evidence thereof shall be in writing, subscribed by the party or his 
attorney, against whom it is alleged. Provided, however, that parole agreements 
may be made before the court, if promptly made a part of the record. 

Comment: The above is a modification of Federal Rule 11, together with 

Common Law Rules 3, 4 and 6 as amended. 
RULE 13. DEFENSES. 


(a) When Presented. A defendant shall serve his answer within twenty days 
after the service of the summons upon him, or not later than the Appearance 
day fixed in the notice, if fixed in the notice. A party served with a pleading 
stating a cross-claim against him shall serve an answer thereto within twenty 
days after the service upon him. The plaintiff shall serve his reply to a counter- 
claim in the answer within twenty days after service of the answer or, if a reply 
is ordered by the court, within twenty days after service of the order, unless 
the order directs otherwise. The service of a motion to dismiss permitted under 
‘this rule, alters these periods of time as follows, unless a different time is fixed 
by order of the court: if the court denies the motion or postpones its disposition 
until the trial on the merits, the responsive pleading shall be served within ten 
days after notice of the court’s action. 
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(b) How Presented. Every defense in law or in fact to a cause of action 
or claim for relief in any pleading, whether original claim, counter-claim or cross- 
claim, shall be asserted in the responsive pleading thereto if one is required, 
except that the following defenses may, at the option of the pleader, be made 
by motion to dismiss: (1) lack of jurisdiction over the subject matter, (2) lack 
of jurisdiction over the person, (3) improper venue, (4) insufficiency of process, 
(5) insufficiency of service of process, (6) failure to state a claim upon which 
relief can be granted, (7) failure to join indispensable party. A motion raising 
any of these defenses shall be made within ten days from service of a copy of the 
declaration, counter-claim or cross-claim, or they may be included in the answer 
or other pleading when it is filed. No defense is waived by being joined with one 
or more other defenses or objections in a responsive pleading or motion. If the 
pleading sets up a claim for relief to which the adverse party is not required to 


file or serve a responsive pleading, he may assert at the trial any defenses in law 
or in fact to that claim for relief. 


(c) Motion for Judgment on the Pleadings. After the pleadings are closed, 
but within such time as not to delay the trial, any party may move for judgment 
on the pleadings. 


(d) Preliminary Hearings. The defenses 1 to 7, subdivision (b) of this rule, 
whether made in a pleading or by motion, and the motion for judgment mentioned 
in subdivision (c) of this Rule shall be heard and determined before trial on 
application of any party, unless the court orders that the hearing and determina- 
tion thereof shall be deferred until the trial. 


(e) Motion for More Definite Statement. If a pleading to which a responsive 
pleading is permitted is so vague or ambiguous as to prejudice a fair trial, he 
may move for a more definite statement. The motion shall point out the defects 
complained of and the details desired. If the motion is granted and the order of 
the court is not obeyed within 10 days after notice of the order or within such 
other time as the court may fix, the court may strike the pleading to which the 
motion was directed or make such order as it deems just. 


(f) Motion to Strike. Upon motion made by a party before responding to a 
pleading or, if no responsive pleading is permitted by these rules, upon motion 
made by a party within 10 days after the service of the pleading upon him or 
upen the court’s own initiative at any time, the court may order stricken from 


any pleading any insufficient defense or any redundant, immaterial, impertinent, 
or scandalous matter. 


(g) Consolidation of Defenses. A party who makes a motion under this rule 
may join with it the other motions herein provided for and then available to 
him. If a party makes a motion under this rule and does not include therein all 
defenses and objections then available to him which this rule permits to be 
raised by motion, he shall not thereafter make a motion based on any of the 


defenses or objections so omitted, except as provided in subdivision (h) of this 
rule. 


(h) Waiver of Defenses. A party waives all defenses and objections which 
he does not present either by motion as hereinbefore provided or, if he has made 
no motion, in his answer or reply, except (1) that the defense of failure to 
state a claim upon which relief can be granted, the defense of failure to join an 
indispensable party, and the objection of failure to state a legal defense to a 
claim may also be made by a later pleading, if one is permitted, or by motion for 
judgment on the pleadings or at the trial on the merits, and except (2) that, 
whenever it appears by suggestion of the parties or otherwise that the court 
lacks jurisdiction of the subject matter, the court shall dismiss the action. The 
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objection or defense, if made at the trial, shall be disposed of as provided in Rule 
15 (b) in the light of any evidence that may have been received. 

Comment: The above replaces Common Law Rule 22, and is taken largely 
from Federal Rule 12. It should be noted that only a motion to 
dismiss tolls the running of the twenty day time limit for filing 
the answer or reply. A motion to strike or for more definite 


statement under the rule will not toll the running of the time 
limited by this rule. 


RULE 14. SHAM PLEADINGS. 


(a) If a party deems any defensive pleading or part thereof filed by the 
other party to be a sham, he may, before the cause is set for trial, move to strike 
said pleading or part thereof and the court shall hear said motion, taking evidence 
of the respective parties, and if the motion be sustained, the pleading to which 
the motion is directed shall be stricken. Default and summary judgment on the 
merits may, in the discretion of the court, be entered, or he may for good cause 
shown, permit additional pleadings to be filed. 


(b) The motion to strike shall be sworn to and shall set forth fully the 
facts on which the plaintiff relies and may be supported by affidavit. No traverse 
of the motion shall be required. 


Comment: Similar to Common Law Rule 22, except it extends the sham plea 
rule to all pleadings or portions thereof filed in the cause. 


RULE 15. AMENDED AND SUPPLEMENTAL PLEADINGS. 


(a) Amendments. A party may amend his pleading once as a matter of 
course at any time before a responsive pleading is served or, if the pleading is 
ene to which no responsive pleading is permitted and the action has not been 
placed upon the trial calendar, he may so amend it at any time within 20 days 
after it is served. Otherwise a party may amend his pleading only by leave of 
court or by written consent of the adverse party; and leave shall be freely given 
when justice so requires. A party shall plead in response to an amended pleading 
within the time remaining for response to the original pleading or within 10 


days after service of the amended pleading, whichever period may be the longer, 
unless the court otherwise orders. 


(b) Amendments to Conform to the Evidence. When issues not raised by 
the pleadings are tried by express or implied consent of the parties, they shall 
be treated in all respects as if they had been raised in the pleadings. Such amend- 
ment of the pleadings as may be necessary to cause them to conform to the 
evidence and to raise these issues may be made upon motion of any party at any 
time, even after judgment; but failure so to amend does not affect the result 
of the trial of these issues. If evidence is objected to at the trial on the ground 
that it is not within the issues made by the pleadings, the court may allow the 
pleadings to be amended and shall do so freely when the presentation of the 
merits of the action will be subserved thereby and the objecting party fails to 
satisfy the court that the admission of such evidence would prejudice him in 
maintaining his action or defense upon the merits. The court may grant a con- 
tinuance to enable the objecting party to meet such evidence. 


(c) Relation Back of Amendments. Whenever the claim or defense asserted 
in the amended pleading arose out of the conduct, transaction, or occurrence 
set forth or attempted to be set forth in the original pleading, the amendment 
relates back to the date of the original pleading. 


(d) Supplemental Pleadings. Upon motion of a party the court may, upon 
reasonable notice and upon such terms as are just, permit him to serve a sup- 
plemental pleading setting forth transactions or occurrences or events which 
have happened since the date of the pleading sought to be supplemented. If the 
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court deems it advisable that the adverse party plead thereto, it shall so order, 
specifying the time therefor. 
Comment: This is Federal Rule 15. 


RULE 16. PRE-TRIAL PROCEDURE. 

In any common law action, after all issues are settled the court may of its 
own motion or on motion of either party to the cause direct the attorneys for the 
parties to appear before it for conference to consider: 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments to the pleadings; 

(3) The possibility of obtaining admissions of fact and of documents which 

will avoid unnecessary proof ; ' 

(4) The limitation of the number of expert witnesses; 

(5) Such other matters as may aid in the disposition of the action. 


The court shall make an order which recites the action taken at the confer- 
ence, the amendments allowed to the pleadings, and the agreements made by the 
parties as to any of the matters considered, and which limits the issues for trial 
to those not disposed of by admissions or agreements of counsel; and such order 
when entered controls the subsequent course of the action, unless modified at 
the trial to prevent manifest injustice. The court in its discretion may establish 
by rule a pre-trial calendar on which such actions may be placed for trial or con- 
sideration. 


Comment: This rule is a modification of Federal Rule 16. Paragraph 5 is 
omitted and 6 is numbered 5. 
RULE 17. MISJOINDER AND NON-JOINDER OF PARTIES. 
Misjoinder of parties is not ground for dismissal of an action. Parties may 
be dropped or added by order of the court on motion of any party or of its own 
initiative at any stage of the action and on such terms as are just. Any claim 


against a party may be severed and proceeded with separately. 
Comment: Federal Rule 21. 


RULE 18. AMENDMENT OF WRIT. 
In case amendments of the writ in any action be made, notice that such amend- 
ment is made shall be given to the defendant, and the defendant notwithstanding 


such amendment shall not in such case have any further time for pleading, except 
by order of court. 


Comment: Common Law Rule 47 amended. 


RULE 19. SURVIVOR. SUBSTITUTION OF PARTIES. 
(a) Death. 


(1) Ifa party dies and the claim is not thereby extinguished, the 
court within 2 years after the death may order substitution of the 
proper parties. If substitution is not so made, the action shall be dis- 
missed as to the deceased party. The motion for substitution may be 
made by the successors or representatives of the deceased party or by 
any party and, together with the notice of hearing, shall be served on 
parties as provided in Rule 6 and upon persons not parties in the manner 
provided in Rule 5 for the service of a summons, and may be served in 
any judicial district. 


(2) In the event of the death of one or more of the plaintiffs or 
of one or more of the defendants in an action in which the right sought 
to be enforced survives only to the surviving plaintiffs or only against 
the surviving defendants, the action does not abate. The death shall be 


suggested upon the record and the action shall proceed in favor of or 
against the surviving parties. 
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(b) Ineompetency. If a party becomes incompetent, the court upon motion 
served as provided in subdivision (a) of this rule may allow the action to be con- 
tinued by or against his representative. 


(c) When an officer of the United States, a State, County, City or other 
governmental agency is a party to an action and during its pendency dies, resigns, 
or otherwise ceases to hold office, the action may be continued and maintained 
by or against his successor, if within six months after the successor takes 
office it is satisfactorily shown to the court that there is a substantial need for 
so continuing and maintaining it. Before a substitution is made, the party or 
officer to be affected, unless expressly assenting thereto, shall be given reason- 
able notice of the application therefor and accorded an opportunity to object. 


Comment: The above substantially adopts Federal Rule 25 having to do 

with the substitution of parties. This rule has worked well in 
practice. Sub-paragraph (c) of Rule 25 has been omitted, be- 
cause applicable primarily to equity cases. Sub-paragraph (d) 
has been re-written to omit reference to the Federal Statute and 
to substitution in equity cases. 
This rule, as re-written, is a substitute for and combination of 
Rules 21 and 22 as proposed by the Bar Association Committee 
and will do away with the proceedings under Sections 45.12 and 
45.13, Florida Statutes, 1941. It likewise will repeal common law 
rule 48 and common law 49, as amended. Sub-paragraph (c) 
of said common law rule 49 has been omitted inasmuch as the 
form of judgment therein prescribed would follow as a matter of 
course. 


RULE 20. DEPOSITIONS PENDING ACTION. 

(a) When depositions may be taken. Any party may take the deposition of 
any person, including a party, by deposition upon oral examination or written 
interrogatories for the purpose of discovery or for use as evidence in the action, or 
for both purposes. After commencement of the action the deposition may be taken 
without leave of court, except that leave, granted with or without notice, must 
be obtained if notice of the taking is served by the plaintiff within twenty (20) 
days after commencement of the action. The attendance of witnesses may be 
compelled by the use of subpoenas as provided by law. The deposition of a person 


confined in prison may be taken only by leave of court on such terms as the court 
prescribes. 


(b) Scope of Examination. Unless otherwise ordered by the court as pro- 
vided herein, the deponent may be examined regarding any matter, not privi- 
leged, which is relevant to the subject matter involved in the pending action, 
whether it relates to the claim or defense of the examining party, or to the claim 
or defense of any other party, including the existence, description, nature, custody, 
condition and location of any books, documents, or other tangible things and the 
identity and location of persons having knowledge of relevant facts. It is not 
ground for objection that the testimony will be inadmissible at the trial if the 
testimony sought appears reasonably calculated to lead to the discovery of admis- 
sible evidence. 


(ec) Examination and Cross Examination. Examination and cross examina- 
tion of deponent may proceed as permitted at the trial. 


(d) Use of Depositions. At the trial or upon the hearing of a motion or an 
interlocutory proceeding, any part or all of a deposition, so far as admissible 
under the rules of evidence, may be used against any party who was present or 
. represented at the taking of the deposition or who had due notice thereof, in ac- 
cordance with any one of the following provisions: 


(1) Any deposition may be used by any party for the purpose of 
contradicting or impeaching the testimony of deponent as a witness. 
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(2) The deposition of a party or of any one who at the time of 
taking the deposition was an officer, director or managing agent of a 
public or private corporation, partnership or association which is a 
party may be used by an adverse party for any purpose. 

(3) The deposition of a witness, whether or not a party, may be 
used by any party for any purpose if the court finds: 1, That the wit- 
ness is dead; 2, that the witness is at a greater distance than one hun- 
dred miles from the place of trial or hearing, or is out of the United 
States, unless it appears that the absence of the witness was procured 
by the party offering the deposition, or 3, that the witness is unable 
to attend or testify because of age, sickness, infirmity, or imprisonment; 
or 4, that the party offering the deposition has been unable to procure the 
attendance of the witness by subpoenaing; or 5, upon application and 
notice, that such exceptional circumstances exist as to make it desirable 
in the interest of justice and with due regard to the importance of 
presenting the testimony of witnesses orally in open court, to allow 
the deposition to be used. 

(4) If only a part of a deposition is offered in evidence by a party, 
an adverse party may require him to introduce all of it which is relevant 
to the part introduced, and any party may introduce any other parts. 


(e) Substitution of parties. Substitution of parties does not affect the right 
to use deposition previously taken; and, when an action has been dismissed and 
another action involving the same subject matter is apt to be brought by the same 
parties or their representatives or successors in interest, all depositions lawfully 
taken and duly filed in the former action may be used in the latter as if originally 
taken therefor. 


(f) Objections to admissibility. Subject to the provisions of Rule 25(c), 
objection may be made at the trial or hearing to receive in evidence any deposi- 
tion or part thereof for any reason which would require the exclusion of the 
evidence if the witness were then present and testifying. 


(g) Effect of taking or using deposition. A party shall not be deemed to 
make a person his own witness for any purpose by taking his deposition. The 
introduction in evidence of a deposition or any part thereof for any purpose 
other than that of contradicting or impeaching the deponent makes the deponent 
the witness of the party introducing the deposition, but this shall not apply to 
the use by an adverse party of a deposition as described in paragraph (2) of sub- 
division (d) of this rule. At the trial or hearing any party may rebut any revelant 
evidence contained in a deposition whether introduced by him or by any other 
party. 

Comment: This is a modification of Federal Rule 26 changed to conform to the 

Florida practice. 
RULE 21. DEPOSITIONS BEFORE ACTION OR PENDING APPEAL. 

(a) Before Action. 

(1) Petition. A person who desires to perpetuate his own testi- 
mony or that of another person regarding any matter that may be cog- 
nizable in any court of this state, may file a verified petition in the 
circuit court in the county of the residence of any expected adverse 
party. The petition shall be entitled in the name of the petitioner and 
shall show: 1, that the petitioner expects to be a party to an action 
cognizable in a court of the State of Florida, but is presently unable 
to bring it or cause it to be brought, 2, the subject matter of the ex- 
pected action and his interest therein, 3, the facts which he desires to 
establish by the proposed testimony and his reasons for desiring to per- 


FLORIDA LAW JOURNAL 131 


petuate it, 4, the names or a description of the persons he expects will 
be adverse parties and their addresses so far as known, and 5, the names 
and addresses of the persons to be examined and the substance of the 
testimony which he expects to elicit from each, and shall ask for an order 
authorizing the petitioner to take the deposition of the persons to be 
examined named in the petition, for the purpose of perpetuating their 
testimony. 

(2) Notice and Service. The petitioner shall thereafter serve a 
notice upon each person named in the petition as an expected adverse 
party, together with a copy of the petition, stating that the petitioner 
will apply to the court, at a time and place named therein, for an order 
described in the petition. At least twenty (20) days before the date of 
hearing the notice shall be served either within or without the county in 
the manner provided in Rule 5 for service of summons; but if such 
service cannot with due diligence be made upon any expected adverse 
party named in the petition, the court may make such order as is just 
for service by publication or otherwise, and shall appoint, for persons 
not served in the manner provided in Rule 5 for service of summons, an 
attorney who shall represent them, and, in case they are not otherwise 
represented, shall cross-examine the deponent. 

(3) Order and Examination. If the court is satisfied that the per- 
petuation of the testimony may prevent a failure or delay of justice, it 
shall make an order designating or describing the persons whose dep- 
ositions may be taken and specifying the subject matter of the examina- 
tion and whether the deposition shall be taken upon oral examination 
or written interrogatories. The depositions may then be taken in accord- 
ance with these rules; and the court may make orders in accordance 
with the requirements of these rules. For the purpose of applying these 
rules to depositions for perpetuating testimony, each reference therein 
to the court in which the action is pending shall be deemed to refer to 
the court in which the petition for such deposition was filed. 

(4) Use of Deposition. If a deposition to perpetuate testimony is 
taken under these rules, it may be used in any action involving the same 
subject matter subsequently brought in any court of the State of Flor- 
ida in accordance with the provisions of Rule 20(d). 


(b) Pending Appeal. If an appeal has been taken from a judgment of a cir- 
cuit court or before the taking of an appeal if the time therefor has not expired, 
the circuit court in which the judgment was rendered may allow the taking of 
the depositions of witnesses to perpetuate their testimony for use in the event 
of further proceedings in the circuit court. In such case the party who desires 
to perpetuate the testimony may make a motion in the circuit court for leave to 
take the deposition upon the same notice and service thereof as if the action 
was pending in the circuit court. The motion shall show (1) the names and ad- 
dresses of persons to be examined and the substance of the testimony which he 
expects to elicit from each; (2) the reason for perpetuating their testimony. If 
the court finds that the perpetuation of the testimony is proper to avoid a failure 
or delay of justice, it may make an order allowing the depositions to be taken and 
may make orders of the character provided for by these rules, and thereupon the 
depositions may be taken and used in the same manner and under the same con- 
ditions as are prescribed in these rules for depositions taken in actions pending 
in the circuit court. 


(c) Perpetuation by Action. This rule does not limit the power of a court 
to entertain an action to perpetuate testimony. 
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(d) If a person desires to perpetuate the testimony of himself or that of 
another person regarding any matter that may be cognizable in any court of this 
state, and there is an urgency for the taking of such testimony because the per- 
son is bound on a voyage at sea, or is about to leave the State of Florida, or to 
go out of the county in which the suit may be instituted before the time of trial 
or final hearing, or when he is old or infirmed, the deposition may be taken 
before any notary public or judicial officer or before any officer authorized by 
the laws of the State of Florida to take acknowledgements or proof of executions 
of deeds without complying with the requirements of paragraph (a) of this rule. 
The officer before whom such deposition shall be taken shall not be of counsel 
or solicitor to either of the parties, or interested in the event of the cause. Reason- 
able notice must first be given in writing by the party proposing to take such 
deposition to those he expects to be adverse party as near as he can, which 
notice shall state the name of the witness or witnesses, the time and place of his 
deposition, the name of the officer to take the same and the reason for taking 
such deposition. Whenever, by reason of the absence from the jurisdiction of 
the court of the prospective adverse party, or for anv other reason, the giving 
of such notice shall be impracticable, it shall be lawf"! to take such deposition 
as there may be urgent necessity for taking upon such notice as the judge of 
the circuit court in which the action may be instituted, shall think reasonable and 
have his order direct upon the application of the party desiring to take such a 
deposition. Any person may be compelled to appear and depose as provided in 
this rule, in the same manner as witnesses may be compelled to appear and 
testify in court. Depositions to perpetuate testimony taken under this rule may 
be used in any action involving the same subject matter subsequently brought 
in any court of the State of Florida in accordance with and under the terms and 
conditions as provided in Rule 20(d). 

Comment: Federal Rule 27 amended and modification of chancery statute on 

depositions. 
RULE 22. PERSONS BEFORE WHOM DEPOSITIONS MAY BE TAKEN. 


(a) Depositions may be taken before any notary public or judicial officer 
or before any officer authorized by the statutes of the State of Florida to take 
acknowledgements or proof of executions of deeds, or by any person appointed by 
the court in which the action is pending. 


(b) If the parties so stipulate in writing, depositions may be taken before 
any person, at any time or place upon any notice, and in any manner and when so 
taken may be used like other depositions. 

(c) No deposition shall be taken before a person who is a relative or em- 
ployee or attorney or counsel of any of the parties, or is a relative or employee of 
such attorney or counsel, or is financially interested in the action. 

Comment: This is an adaptation and consolidation of Federal Rules 28 and 29. 

RULE 23. DEPOSITIONS UPON ORAL EXAMINATION. 


(a) Notice of Examination: Time and Place. A party desiring to take the 
deposition of any person upon oral examination shall give reasonable notice in 
writing to every other party to the action. The notice shall state the time and 
place for taking the deposition and the name and address of each person to be 
examined, if known, and, if the name is not known, a general description suf- 
ficient to identify him or the particular class or group to which he belongs. On 
motion of any party upon whom the notice is served, the court may for cause 
shown enlarge or shorten the time. 

(b) Orders for the Protection of Parties and Deponents. After notice is 
served for taking a deposition by oral examination, upon motion seasonably made 
by any party or by the person to be examined and upon notice and for good cause 
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shown, the court in which the action is pending may make an order that the 
deposition shall not be taken, or that it may be taken only at some designated 
place other than that stated in the notice, or that it may be taken only on written 
interrogatories, or that certain matters shall not be inquired into, or that the 
scope of the examination shall be limited to certain matters, or that the examina- 
tion shall be held with no one present except the parties to the action and their 
officers or counsel, or that after being sealed the deposition shall be opened only 
by order of the court, or that secret processes, developments, or research need 
not be disclosed, or that the parties shall simultaneously file specified documents 
or information enclosed in sealed envelopes to be opened as directed by the court; 
or the court may make any other order which justice requires to protect the party 
or witness from annoyance, embarrassment, or oppression. 


(c) Record of Examination; Oath; Objections; Submitting Written Cross 
Questions. The officer before whom the deposition is to be taken shall put the 
witness en oath and shall personally, or by some one acting under his direction 
and in his presence, record the testimony of the witness. The testimony shall be 
taken stenographically and transcribed unless the parties agree otherwise. All 
objections made at the time of the examination to the qualifications of the officer 
taking the deposition, or to the manner of taking it, or to the evidence presented, 
or to the conduct of any party, and any other objection to the proceedings, shall 
be noted by the officer upon the deposition. Evidence objected to shall be taken 
subject to the objections. In lieu of participating in the oral examination, parties 
served with notice of taking a deposition may transmit written interrogatories 


to the officer, who shall propound them to the witness and record the answers 
verbatim. 


(ad) Motion to Terminate or Limit Examination. At any time during the 
taking of the deposition, on motion of any party or of the deponent and upon 
a showing that the examination is being conducted in bad faith or in such manner 
as unreasonably to annoy, embarrass, or oppress the deponent or party, the court 
in which the action is pending or the court in the circuit where the deposition 
is being taken may order the officer conducting the examination to cease forth- 
with from taking the deposition, or may limit the scope and manner of the taking 
of the deposition as provided in subdivision (b) of this rule. If the order made 
terminates the examination, it shall be resumed thereafter only upon the order of 
the court in which the action is pending. Upon demand of the objecting party 
or deponent, the taking of the deposition shall be suspended for the time neces- 
sary to make a motion for an order. In granting or refusing such order the court 
may impose upon either party or upon the witness the requirement to pay such 
costs or expenses as the court may deem reasonable. 


(e) Submission to Witness; Changes; Signing. When the testimony is fully 
transcribed the deposition shall be submitted to the witness for examination and 
shall be read to or by him, unless such examination and reading are waived by 
the witness and by the parties. Any changes in form or substance which the 
witness desires to make shall be entered upon the deposition by the officer with 
a statement of the reasons given by the witness for making them. The deposition 
shall then be signed by the witness, unless the parties by stipulation waive the 
signing or the witness is ill or cannot be found or refuses to sign. If the deposi- 
tion is not signed by the witness, the officer shall sign it and state on the record 
the fact of the waiver or of the illness or absence of the witness or the fact of 
the refusal to sign together with the reason, if any, given therefor; and the 
deposition may then be used as fully as though signed, unless on a motion to 
suppress under Rule 25(d) the court holds that the reasons given for the refusal 
to sign require rejection of the deposition in whole or in part. 
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if) Certification and Filing by Officer: Copies: Notice of Filing. 

(1) The officer shall certify on the deposition that the witness 
was duly sworn by him and that the deposition is a true record of the 
testimony given by the witness. He shall then securely seal the deposi- 
tion in an envelope indorsed with the title of the action and marked 
“Deposition of (here insert name of witness)” and shall promptly file it 
with the court in which the action is pending or send it by registered 
mail to the clerk thereof for filing. 

(2) Upon payment of reasonable charges therefor, the officer 
shall furnish a copy of the deposition to any party or to the deponent. 

(3) The party taking the deposition shall give prompt notice of 
its filing to all other parties. 

(g) Failure to Attend or to Serve Subpoena: Expenses. 

(1) If the party giving the notice of the taking of a deposition 
fails to attend and proceed therewith and another party attends in per- 
son or by attorney pursuant to the notice, the court may order the party 
giving the notice to pay to such other party the amount of the reasonable 
expenses incurred by him and his attorney in so attending, including 
reasonable attorney’s fees. 

(2) If the party giving the notice of the taking of a deposition of 
a witness fails to serve a subpoena upon him and the witness because 
of such failure does not attend, and if another party attends in person 
or by attorney because he expects the deposition of that witness to 
be taken, the court may order the party giving the notice to pay to 
such other party the amount of the reasonable expenses incurred by 
him and his attorney in so attending, including reasonable attorney’s 
fees. 


Comment: This is a modification of Federal Rule 30 changed to conform to 
the state practice. 


RULE 24. DEPOSITIONS OF WITNESSES UPON WRITTEN INTERROG- 
ATORIES. 

(a) Serving Interrogatories; Notice. A party desiring to take the deposition 
of any person upon written interrogatories shall serve them upon every other 
party with a notice stating the name and address of the person who is to answer 
them and the name or descriptive title and address of the officer before whom 
the deposition is to be taken. Within 10 days thereafter a party so served may 
serve cross interrogatories upon the party proposing to take the deposition. With- 
in 5 days thereafter the latter may serve redirect interrogatories upon a party 
who has served cross interrogatories. Within 3 days after being served with 
redirect interrogatories, a party may serve recross interrogatories upon the party 
proposing to take the deposition. 

(b) Officer to Take Responses and Prepare Record. A copy of the notice 
and copies of all interrogatories served shall be delivered by the party taking 
the deposition to the officer designated in the notice, who shall proceed promptly, 
in the manner provided by Rule 23(c), (e), and (f), to take the testimony of the 
witness in response to the interrogatories and to prepare, certify, and file or 


mail the deposition, attaching thereto the copy of the notice and the interroga- 
tories received by him. 


(c) Notice of Filing. When the deposition is filed the party taking it shall 
promptly give notice thereof to all other parties. 


(d) Orders for the Protection of Parties and Deponents. After the service 


of interrogatories and prior to the taking of the testimony of the deponent, the 
court in which the action is pending, on motion promptly made by a party or a 
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deponent, upon notice and good cause shown, may make any order specified in 
Rule 26 which is appropriate and just or an order that the deposition shall not 
be taken before the officer designated in the notice or that it shall not be taken 
except upon oral examination. 

Comment: Federal Rule 31. 

RULE 25. EFFECT OF ERRORS AND IRREGULARITIES IN DEPOSI- 
TIONS. 

(a) As to Notice. All errors and irregularities in the notice for taking a 
deposition are waived unless written objection is promptly served upon the party 
giving the notice. 


(b) As to Disqualification of Officers. Objection to taking a deposition be- 
cause of disqualification of the officer before whom it is to be taken is waived 
unless made before the taking of the deposition begins or as soon thereafter as 


the disqualification becomes known or could be discovered with reasonable dil- 
igence. 


(ec) As to Taking of Deposition. 

(1) Objection to the competency of a witness or to the com- 
petency, relevancy, or materiality of testimony are not waived by failure 
to make them before or during the taking of the deposition, unless the 
ground of the objection is one which might have been obviated or re- 
moved if presented at that time. 

(2) Errors and irregularities occurring at the oral examination 
in the manner of taking the deposition, in the form of the questions or 
answers, in the oath or affirmation, or in the conduct of parties and 
errors of any kind which might be obviated, removed, or cured if 
promptly presented, are waived unless seasonable objection thereto is 
made at the taking of the disposition. 

(3) Objections to the form of written interrogatories submitted 
under Rule 24 are waived unless served in writing upon the party pro- 
pounding them within the time allowed for serving the succeeding cross 
or other interrogatories and within 3 days after service of the last inter- 
rogatories authorized. 


(d) As to Completion and Return of Deposition. Errors and irregularities 
in the manner in which the testimony is transcribed or the deposition is prepared, 
signed, certified, sealed, indorsed, transmitted, filed, or otherwise dealt with by 
the officer under Rules 23 and 24 are waived unless a motion to suppress the 
deposition or some part thereof is made with reasonable promptness after such 
defect is, or with due diligence might have been, ascertained. 

Comment: Federal Rule 32. 

RULE 26. INTERROGATORIES TO PARTIES. 

Any party may serve upon any adverse party written interrogatories to be 
answered by the party served or, if the party served is a public or private cor- 
poration or a partnership or association, by any officer or agent, who shall furnish 
such information as is available to the party. Interrogatories may be served after 
commencement of the action and without leave of court, except that, if service 
is made by the plaintiff within 10 days after such commencement, leave of court 
granted with or without notice must first be obtained. The interrogatories shall 
be answered separately and fully in writing under oath. The answers shall be 
signed by the person making them; and the party upon whom the interrogatories 
have been served shall serve a copy of the answers on the party submitting the 
interrogatories within 15 days after the service of the interrogatories, unless the 
court, on motion and notice and for good cause shown, enlarges or shortens the 
time. Within 10 days after service of interrogatories a party may serve written 
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objections thereto together with a notice of hearing the objections at the earliest 
practicable time. Answers to interrogatories to which objection is made shall be 
deferred until the objections are determined. 


Interrogatories may relate to any matters which can be inquired into under 
Rule 20(b), and the answers may be used to the same extent as provided in Rule 
20(d) for the use of the deposition of a party. Interrogatories may be served 
after a deposition has been taken, and a deposition may be sought after inter- 
rogatories have been answered, but the court, on motion of the deponent or the 
party interrogated, may make such protective order as justice may require. The 
number of interrogatories or of sets of interrogatories to be served is not limited 
except as justice requires to protect the party from annoyance, expense, embar- 
rassment, or oppression. The provisions of Rule 23(b) are applicable for the 


protection of the party from ‘whom answers to interrogatories are sought under 
this rule. 


Comment: Federal Rule 33. 
RULE 27. DISCOVERY AND PRODUCTION OF DOCUMENTS AND 
THINGS FOR INSPECTION, COPYING, OR PHOTOGRAPHING. 
Upon motion of any party showing good cause therefor and upon notice to all 
other parties, and subject to the provisions of Rule 23(b), the court in which an 
action is pending may (1) order any party to produce and permit the inspection 
and copying or photographing, by or on behalf of the moving party, of any 
designated documents, papers, books, accounts, letters, photographs, objects, or 
tangible things, not privileged, which constitute or contain evidence relating to 
any of the matters within the scope of the examination permitted by Rule 20(b) 
and which are in his possession, custody, or control; or (2) order any party to 
permit entry upon designated land or other property in his possession or control 
for the purpose of inspecting, measuring, surveying, or photographing the prop- 
erty or any designated object or operation thereon within the scope of the ex- 
amination permitted by Rule 20(b). The order shall specify the time, place, and 


manner of making the inspection and taking the copies and photographs and may 
prescribe such terms and conditions as are just. 
Comment: Federal Rule 34. 


RULE 28. EXAMINATION. PHYSICAL AND MENTAL EXAMINATION 

OF PARTIES AND EXAMINATION OF PROPERTY. 

(a) Order for Examination. In.any action in which the mental or physical 
condition of a party, or injury to property is in controversy, the court in which 
the action is pending may, in advance of the trial, order such party to submit 
to a physical or mental examination by a physician, or may order an examination 
of the property alleged to have been damaged or injured by the defendant or his 
agent, or of the party alleged to have caused the damage or injury. The order 
may be made only upon good cause shown and upon notice to the party to be 
examined and to all other parties and to all persons in whose custody such prop- 
erty may then be, and shall specify the time, place, manner, conditions and scope 
of the examination and the person or persons by whom it is to be made. 

(b) Report of Findings. 

(1) If requested by the person examined, the party causing the 
examination to be made shall deliver to him a copy of a detailed written 
report of the examining physician, setting out his findings and conclu- 
sions. After such request and delivery, the party causing the examina- 
tion to be made shall be entitled upon request to receive from the party 
examined a like report of any examination, previously or thereafter 
made, of the same mental or physical condition. If the party examined 
refuses to deliver such report, the court, on motion and notice, may 
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make an order requiring delivery on such terms as are just, and if a 
physician fails or refuses to make such a report, the court may exclude 
his testimony if offered at the trial. 

(2) By requesting and obtaining a report of the examination so 
ordered or by taking the deposition of the examiner, the party examined 
waives any privilege he may have in that action or any other involving 
the same controversy, regarding the testimony of every other person 
who has examined or may thereafter examine him in respect of the 
same mental or physical condition. 

Comment: This follows Federal Rule 35, but modified to include injured prop- 

erty in controversy. 
RULE 29. ADMISSION OF FACTS AND OF GENUINENESS OF DOCU- 

MENTS. 

(a) Request for admission. After commencement of an action a party may 
serve upon any other party a written request for the admission by the latter of 
the genuineness of any relevant documents described in and exhibited with the 
request or of the truth of any relevant matters of fact set forth in the request. 
If a plaintiff desires to serve a request within 10 days after commencement of 
the action leave of court, granted with or without notice, must be obtained. Copies 
of the documents shall be served with the request unless copies have already been 
furnished. Each of the matters of which an admission is requested shall be deemed 
admitted unless, within a period designated in the request, not less than 10 days 
after service thereof or within such shorter or longer time as the court may allow 
on motion and notice, the party to whom the request is directed serves upon the 
party requesting the admission either (1) a sworn statement denying specifically 
the matters of which an admission is requested or setting forth in detail the 
reasons why he cannot truthfully admit or deny those matters or (2) written 
objections on the ground that some or all of the requested admissions are priv- 
ileged or irrelevant or that the request is otherwise improper in whole or in 
part, together with a notice of hearing the objections at the earliest practicable 
time. If written objections to a part of the request are made, the remainder of 
the request shall be answered within the period designated in the request. A 
denial shall fairly meet the substance of the requested admission, and when good 
faith requires that a party deny only a part or a qualification of a matter of which 


an admission is requested, he shall specify so much of it as is true and deny 
only the remainder. 


(b) Effect of Admission. Any admission made by a party pursuant to such 
request is for the purpose of the pending action only and neither constitutes an 


admission by him for any other purpose nor may be used against him in any 
other proceeding. 
Comment: Federal Rule 36. 


RULE 30. REFUSAL TO MAKE DISCOVERY: CONSEQUENCES. 

(a) Refusal to Answer. If a party or other deponent refuses to answer any 
question propounded upon oral examination, the examination shall be completed 
on other matters or adjourned, as the proponent of the question may prefer. 
Thereafter, on reasonable notice to all persons affected thereby, he may apply 
to the court in the circuit where the deposition is taken for an order compelling 
an answer. Upon the refusal of a deponent to answer any interrogatory submitted 
under Rule 24 or upon the refusal of a party to answer any interrogatory sub- 
mitted under Rule 26, the proponent of the question may on like notice make like 
application for such an order. If the motion is granted and if the court finds 
*hat the refusal was without substantial justification the court shall require the 

»fusing party or deponent and the party or attorney advising the refusal of 
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either of them to pay to the examining party the amount of the reasonable ex- 
penses incurred in obtaining the order, including reasonable attorney’s fees. If 
the motion is denied and if the court finds that the motion was made without 
substantial justification, the court shall require the examining party or the 
attorney advising the motion or both of them to pay to the refusing party or 
witness the amount of the reasonable expenses incurred in opposing the motion, 
including reasonable attorney’s fees. 
(b) Failure to Comply With Order. 

(1) Contempt. If a party or other witness refuses to be sworn 
or refuses to answer any question after being directed to do so by the 
court in the district in which the deposition is being taken, the refusal 
may be considered a contempt of that court. 

(2) Other Consequences. If any party or an officer or managing 
agent of a party refuses to obey an order made under subdivision (a) 
of this rule requiring him to answer designated questions, or an order 
made under Rule 27 to produce any document or other thing for inspec- 
tion, copying, or photographing or to permit it to be done, or to permit 
entry upon land or other property, or an order made under Rule 28 re- 
quiring him to submit to a physical or mental examination, the court 
may make such orders in regard to the refusal as are just, and among 
others the following: 

(i) An order that the matters regarding which the questions 
were asked or the character or description of the thing or land, or 
the contents of the paper, or the physical or mental condition of the 
party, or any other designated facts shall be taken to be established 
for the purposes of the action in accordance with the claim of the 
party obtaining the order; 

(ii) An order refusing to allow the disobedient party to 
support or oppose designated claims or defenses, or prohibiting 
him from introducing in evidence designated documents or things 
or items of testimony, or from introducing evidence of physical or 
mental condition; 

(iii) An order striking out pleadings or parts thereof, or 
staying further proceedings until the order is obeyed, or dismissing 
the action or proceeding or any part thereof, or rendering a judg- 

. ment by default against the disobedient party; 

(iv) In lieu of any of the foregoing orders or in addition 
thereto, an order directing the arrest of any party or agent of a 
party for disobeying any of such orders except an order to submit 
to a physical or mental examination. 


(c) Expenses on Refusal to Admit. If a party, after being served with a 
request under Rule 29 to admit the genuineness of any documents or the truth 
of any matters of fact, serves a sworn denial thereof and if the party requesting 
the admissions thereafter proves the genuineness of any such document or the 
truth of any such matter of fact, he may apply to the court for an order requiring 
the other party to pay him the reasonable expenses incurred in making such 
proof including reasonable attorney’s fees. Unless the court finds that there 
were good reasons for the denial or that the admissions sought were of no sub- 
stantial importance, the order shall be made. 


(d) Failure of Party to Attend or Serve Answers. If a party or an officer 
or managing agent of a party wilfully fails to appear before the officer who is 
to take his deposition, after being served with a proper notice, or fails to serve 
answers to interrogatories submitted under Rule 26, after proper service of such 
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interrogatories, the court on motion and notice may strike out all or any part of 
any pleading of that party, or dismiss the action or proceeding or any part thereof, 
or enter a judgment by default against that party. 

Comment: Federal Rule 37. 

RULE 31. TRIAL DOCKET—WHAT CASES—WHEN SOUNDED. 

(a) What Cases. When a cause shall be ready for trial, either plaintiff or 
defendant may, at least fifteen (15) days before the commencement of a term 
of the court, serve on the opposing party a notice in writing that the case is ready 
for trial and will be placed on the trial calendar at the next ensuing term. If such 
notice be filed fifteen days before the commencement of such term the clerk shall 
enter the case upon the trial docket. 


(b) When sounded. The trial docket shall be sounded for the setting of cases 
for trial on the Tuesday before the opening day of said term, in the courtroom 
of said court at 2:00 p. m. or thereafter upon one week’s notice by the clerk to 


the parties, which sounding and setting of causes shall be by the judge, or by 
the clerk of said court. 


(c) Adding new cases. Any case ready for trial, whether arriving at issue 
before or during the term, after fifteen days’ notice by any attorney of record 
or the clerk of the court may at the discretion of the court be set for trial. 

Comment: Common Law Rule 56. 

RULE 32. CASES WHEN SET—TRIED, CONTINUED OR DISMISSED. 

When a cause is duly set for trial and is called in its order, the same must be 
tried, continued or dismissed; but by consent the cause may be placed at the foot 
of the docket to be again called if there be time for the further calling of the 
docket. 

Comment: Common Law Rule 57. 

RULE 33. CONTINUANCES. 

(a) Motion for. A party applying for a continuance shall file a written mo- 
tion stating fully and clearly all the facts which he conceives may entitle him in 
law to such continuance, which shall be sworn to. Such application shall be made 
as soon as the party making the same-shall learn of the facts upon which the 
application is based and determine it to be necessary. 

(b) Copy to be served. Copy of said motion shall be served upon the at- 
torneys of record for the opposing party together with a notice of the time, the 
place and the judge before whom said motion will be called for hearing. 

(c) For what time. No continuance shall be granted for any longer time 
than it affirmatively appears the ends of justice require. 

Comment: Common Law Rule 58. 

RULE 34. DISMISSAL OF ACTIONS. 

(a) Voluntary Dismissal; Effect Thereof. 

(1) By Plaintiff; By Stipulation. Subject to the provisions hereof, 
an action may be dismissed by the plaintiff without order of court (i) 
by filing a notice of dismissal at any time before service by the adverse 
party of an answer or of a motion for summary judgment, whichever 
first occurs, or (ii) by filing a stipulation of dismissal signed by all 
parties who have appeared in the action. Unless otherwise stated in 
the notice of dismissal or stipulation, the dismissal is without prejudice, 
except that a dismissal operates as an adjudication upon the merits 
when filed by the plaintiff who has once dismissed in any court of the 
United States or of any State an action based on or including the same 
claim. 


(2) By Order of Court. Except as provided in paragraph (1) of 
this subdivision of this rule, an action shall not be dismissed at the plain- 
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tiff’s instance save upon order of the court and upon such terms and con- 
ditions as the court deems proper. If a counterclaim has been pleaded by 
the defendant prior to the service upon him of the plaintiff’s motion to 
dismiss, the action shall not be dismissed against the defendant’s objec- 
tion unless the counterclaim can remain pending for independent adjudi- 
cation by the court. Unless otherwise specified in the order, a dismissal 
under this paragraph is without prejudice. 

(b) Involuntary Dismissal; Effect Thereof. For failure of the plaintiff to 
comply with any order of court, a defendant may move for dismissal of any action 
or of any claim against him. After the plaintiff has completed the presentation 
of his evidence, the defendant, without waiving his right to offer evidence in the 
event the motion is not granted, may move for a dismissal on the ground that 
upon the facts and the law the plaintiff has shown no right to relief. Unless the 
court in its order for dismissal otherwise specified, a dismissal under this sub- 
division and any dismissal not provided for in this rule, other than a dismissal 
for lack of jurisdiction or for improper venue, operates as an adjudication upon 
the merits. 

(c) Dismissal of Counterclaim or Cross-Claim. The provisions of this rule 
apply to the dismissal of any counterclaim or cross-claim. A voluntary dismissal 
by the claimant alone pursuant to paragraph (1) of subdivision (a) of this rule 
shall be made before a responsive pleading is served or, if there is none, before 
the introduction of evidence at the trial or hearing. 


(d) Costs of Previously Dismissed Action. If a plaintiff who has once dis- 
missed an action in any court commences an action based upon or including the 
same claim against the same defendant, the court may make such order for the 
payment of costs of the action previously dismissed as it may deem proper and 
— stay the proceedings in the action until the plaintiff has complied with the 
order. 

Comment: Similar to Federal Rule 41. 

RULE 35. Attorney—Examination of Witnesses by One. 

Only one counsel on each side shall conduct the examination of witnesses, 
except by permission of the court. 

Comment: Common Law Rule 59. 


RULE 36. Scope of Examination and Cross-Examination. 

A party may interrogate any unwilling or hostile witness by leading questions. 
A party may call an adverse party or an officer, director, or managing agent of 
a public or private corporation or of a partnership or association which is an 
adverse party, and interrogate him by leading questions and contradict and im- 
peach him in all respects as if he had been called by the adverse party and the 
witness thus called may be contradicted and impeached by or on behalf of the 
adverse party also, and may be cross examined by the adverse party only upon 
the subject matter of his examination in chief. 

Comment: Federal Rule 43(b). 


RULE 37. DOCUMENTARY EVIDENCE—TO BE FILED AND MARKED 
BY CLERK. 

When documentary evidence is introduced in a cause, it shall be filed with the 
clerk, who shall indorse upon the same an identifying number or symbol, and 
shall be considered in the custody of the court and not withdrawn except with 
written leave. 

Comment: Common Law Rule 60. 


RULE 38. EXCEPTIONS UNNECESSARY. 
(a) Adverse rulings—Upon all appellate proceedings in actions at law the 
appellate court shall review, without exception having been taken in the trial 
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court, any question of law involved in any adverse ruling, order, instruction or 
thing whatsoever said or done at the trial or prior thereto or after verdict, which 
thing was said or done after objection made and considered by the trial court, 
and which affected the substantial rights of the party complaining and which is 
assigned as error and thereupon the appellate court may reverse, affirm or modify 
the judgment or order appealed from, and may set aside, affirm, or modify any 
and all the proceedings subsequent to or dependent upon such judgment or order, 
and may, if proper, order a new trial. 


‘b) Not later than at the close of the evidence, or at such earlier time dur- 
ing the trial as the Court may reasonably direct, it shall be the duty of parties 
to the cause to file written requests that the Court instruct the jury on the law 
as set forth in such requests. The Court shall then require counsel to appear before 
it for the purpose of a conference to settle the instructions to be given. At such 
conference all objections shall be made and ruled upon and the Court shall 
likewise inform counsel at said conference of such general instructions as it will 
give. No party may assign as error the giving of any instruction unless he ob- 
jects thereto at such time, nor the failure to give an instruction unless he shall 
have requested the same. The Court shall instruct the jury after the arguments 
are completed. 


(¢) Orders on new trial, directed verdicts, non-suits, etc.—In order to entitle 
the party against whom such ruling is made to have the same reviewed by the 
appellate court, it shall not be necessary to object or except to any order granting 
or denying motions for new trials, directed verdicts, nonsuits, or judgments non 
obstante veredicto. 


(di New trials, review of order granting.—In every case in which the trial 
court shali enter an order granting a motion for a new trial, the trial judge shall 
indicate in the order granting said motion the particular ground or grounds upon 
which said motion was granted, and upon writ of error to any such order granting 
a new trial, if taken under the statutes providing for writs of error to orders 
granting new trials, no other grounds than those specified by the trial judge, as a 
basis for the order granting the new trial, shall be considered as arguable upon 
said writ of error. 


Comment: The above is a modification of C. L. Rule 74. Paragraph ‘b) is a 
revision of Rule 51 of the Federal Rules, and requires a conference 
for the purpose of settling instructions and makes it the duty of 
counsel to submit such instructions. It appears that, as written, the 
exact procedure is set forth and removes the doubts existing in the 
present Federal Rule. 


RULE 39. MOTION FOR A DIRECTED VERDICT. 

(a’ When Mades Effect. A party who moves for a directed verdict at the 
close of the evidence offered by an opponent may offer evidence in the event that 
the motion is not granted, without having reserved the right so to do and to the 
same extent as if the motion had not been made. A motion for a directed verdict 
which is not granted is not a waiver of trial by jury even though all parties to 
the action have moved for directed verdicts. A motion for a directed verdict shall 
state the specific grounds therefor. 

(b. Reservation of Decision on Motion. Whenever a motion for a directed 
verdict made at the close of all the evidence is denied or for any reason is not 
granted, the court is deemed to have submitted the action to the jury subject 
to a later determination of the legal questions raised by the motion. Within 4 
‘days after the reception of a verdict, a party who has moved for a directed verdict 
may move to have the verdict and any judgment entered thereon set aside and to 
have judgment entered in accordance with his motion for a directed verdict: or 
if a verdict was not returned such party, within 4 days after the jury has been 
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discharged, may move for judgment in accordance with his motion for a directed 
verdict. A motion for a new trial may be joined with this motion, or a new trial 
may be prayed for in the alternative. If a verdict was returned the court may 
allow the judgment to stand or may reopen the judgment and either order a new 
trial or direct entry of judgment as if the requested verdict had been directed. If 
no verdict was returned the court may direct the entry of judgment as if the 
requested verdict had been directed or may order a new trial. 

Comment: This is similar to Federal Rule 50. 

RULE 40. JUDGMENT—DEFAULT. 

(a) If a party fails to serve a pleading at any time provided by these rules 
or fixed by the court, an adverse party may cause a default to be entered by the 
court or by the clerk on a day subsequent to the day on which such default occurs. 
A party may plead at any time until such default be entered. 


(b) Judgments final consequent upon the entry of defaults, for want of 
proper pleading, may be entered on the same day that the default is entered, as 
well as any subsequent day as authorized by law. In cases where the action is upon 
an open account or other contract for the payment of money, not in writing, no 
judgment upon default shall be entered by the clerk until after filing of the proofs 
required by law (Section 50.11, Florida Statutes, 1941) (F.S.A. Section 50.11), 
all of which shall be in writing and shall be filed with the papers in the case. 


Comment: This is a consolidation of Common Law Rules 50, 51 and 52, relating 
to default judgments. The Common Law Rules have been modified 
to conform to the new rules proposed in this compilation. 


RULE 41. SUMMARY JUDGMENT. 

(a) For Claimant. A party seeking to recover upon a claim, counterclaim, 
or cross-claim, or to obtain a declaratory judgment may, at any time after the 
expiration of 20 days from the commencement of the action or after service of 
a motion for summary judgment by the adverse party, move with or without 
supporting affidavits for a summary judgment in his favor upon all or any part 
thereof. 

(b) For Defending Party. A party against whom a claim, counterclaim, or 
cross-claim is asserted or a declaratory judgment is sought may, at any time, 
move with or without supporting affidavits for a summary judgment in his 
favor as to all or any part thereof. 


(ec) Motion and Proceedings Thereon. The motion shall be served at least 
10 days before the time fixed for the hearing. The adverse party prior to the day 
of hearing may serve opposing affidavits. The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. A summary 
judgment, interlocutory in character, may be rendered on the issue of liability 
alone although there is a genuine issue as to the amount of damages. 


(d) Case Not Fully Adjudicated on Motion. If no motion under this rule judg- 
ment is not rendered upon the whole case or for all the relief asked and a trial 
is necessary, the court at the hearing of the motion, by examining the pleadings 
and the evidence before it and by interrogating counsel, shall if practicable as- 
certain what material facts exist without substantial controversy and what ma- 
terial facts are actually and in good faith controverted. It shall thereupon make 
an order specifying the facts that appear without substantial controversy, includ- 
ing the extent to which the amount of damages or other relief is not in contro- 
versy, and directing such further proceedings in the action as are just. Upon the 
trial of the action the facts so specified shall be deemed established, and the 
trial shall be conducted accordingly. 
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(e) Form of Affidavits; Further Testimony. Supporting and opposing af- 
fidavits shall be made on personal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show affirmatively that the affiant is com- 
petent to testify to the matters stated therein. Sworn or certified copies of all 
papers or parts thereof referred to in an affidavit shall be attached thereto or 
served therewith. The court may permit affidavits to be supplemented or op- 
posed by depositions or by further affidavits. 


(f{) When Affidavits Are Unavailable. Should it appear from the affidavits 
of a party opposing the motion that he cannot for reasons stated present by affi- 
davit facts essential to justify his opposition, the court may refuse the applica- 
tion for judgment or may order a continuance to permit affidavits to be obtained 
or depositions to be taken or discovery to be had or may make such other order 
as is just. 

(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction of 
the court at any time that any of the affidavits presented pursuant to this rule 
are presented in bad faith or solely for the purpose of delay, the court shall forth- 
with order the party employing them to pay to the other party the amount of 
the reasonable expenses which the filing of the affidavits caused him to incur, 
including reasonable attorney’s fees, and any offending party or attorney may 
be adjudged guilty of contempt. 

Comment: Similar to Federal Rule 56. 

RULE 42. ATTACHMENT. 

(a) When returnable, property seized.—A writ of attachment shall be re- 
turnable when fully executed; and if no property be found, shall be returned by 
the officer when he shall be convinced that no property can be found; and if prop- 
erty be seized under the writ, it shall be returned when the property seized shall 
have finally passed from the lien of said writ and control of the officer levying 
the attachment. At the time of each action taken under said writ, the officer shall 
endorse such action thereon. 


(b) Pleading, practice and procedure.—In so far as applicable and when 
not otherwise provided, the pleading, practice and procedure governing personal 
actions shall govern suits commenced by attachment. 

Comment: Common Law Rule 76. 

RULE 43. EJECTMENT. 

(a) Landlord not a defendant.—When it shall be made to appear by answer 
before a trial that a party defendant in an action of ejectment is in possession 
as a tenant and his landlord is not a party to said cause, he shall be made a party 
before further proceeding against said tenant unless otherwise ordered by the 
court. 


(b) (1) Death of co-plaintiff—In case of the death of one or more of several 
plaintiffs in ejectment, where the right does not survive to the remaining plain- 
tiffs, the action may proceed at the suit of the surviving plaintiff for such share 
of the property as he claims, or the legal representative of the deceased plaintiff 
may upon the suggestion of the death and the filing of a certified copy of his 
letters testamentary or of administration be made a party plaintiff upon his own 
motion, after notice to all parties plaintiff and all defendants not in default. 

(2) Heirs, etc., as plaintiff.—In every case in which a party plain- 
tiff to a suit in ejectment shall die, the heirs or devisees of such property 


may likewise also be made parties plaintiff, after notice to all parties 
plaintiff and defendants not in default. 


(c) (1) Death of co-defendant—lIn case of the death of one of several de- 
fendants in ejectment, a suggestion may be made of the death, and the action may 
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discharged, may move for judgment in accordance with his motion for a directed 
verdict. A motion for a new trial may be joined with this motion, or a new trial 
may be prayed for in the alternative. If a verdict was returned the court may 
allow the judgment to stand or may reopen the judgment and either order a new 
trial or direct entry of judgment as if the requested verdict had been directed. If 
no verdict was returned the court may direct the entry of judgment as if the 
requested verdict had been directed or may order a new trial. 

Comment: This is similar to Federal Rule 50. 

RULE 40. JUDGMENT—DEFAULT. 

(a) If a party fails to serve a pleading at any time provided by these rules 
or fixed by the court, an adverse party may cause a default to be entered by the 
court or by the clerk on a day subsequent to the day on which such default occurs. 
A party may plead at any time until such default be entered. 


(b) Judgments final consequent upon the entry of defaults, for want of 
proper pleading, may be entered on the same day that the default is entered, as 
well as any subsequent day as authorized by law. In cases where the action is upon 
an open account or other contract for the payment of money, not in writing, no 
judgment upon default shall be entered by the clerk until after filing of the proofs 
required by law (Section 50.11, Florida Statutes, 1941) (F.S.A. Section 50.11), 
all of which shall be in writing and shall be filed with the papers in the case. 


Comment: This is a consolidation of Common Law Rules 50, 51 and 52, relating 
to default judgments. The Common Law Rules have been modified 
to conform to the new rules proposed in this compilation. 


RULE 41. SUMMARY JUDGMENT. 

(a) For Claimant. A party seeking to recover upon a claim, counterclaim, 
or cross-claim, or to obtain a declaratory judgment may, at any time after the 
expiration of 20 days from the commencement of the action or after service of 
a motion for summary judgment by the adverse party, move with or without 
supporting affidavits for a summary judgment in his favor upon all or any part 
thereof. 


(b) For Defending Party. A party against whom a claim, counterclaim, or 
cross-claim is asserted or a declaratory judgment is sought may, at any time, 
move with or without supporting affidavits for a summary judgment in his 
favor as to all or any part thereof. 


(ec) Motion and Proceedings Thereon. The motion shall be served at least 
10 days before the time fixed for the hearing. The adverse party prior to the day 
of hearing may serve opposing affidavits. The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. A summary 
judgment, interlocutory in character, may be rendered on the issue of liability 
alone although there is a genuine issue as to the amount of damages. 


(d) Case Not Fully Adjudicated on Motion. If no motion under this rule judg- 
ment is not rendered upon the whole case or for all the relief asked and a trial 
is necessary, the court at the hearing of the motion, by examining the pleadings 
and the evidence before it and by interrogating counsel, shall if practicable as- 
certain what material facts exist without substantial controversy and what ma- 
terial facts are actually and in good faith controverted. It shall thereupon make 
an order specifying the facts that appear without substantial controversy, includ- 
ing the extent to which the amount of damages or other relief is not in contro- 
versy, and directing such further proceedings in the action as are just. Upon the 
trial of the action the facts so specified shall be deemed established, and the 
trial shall be conducted accordingly. 
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(e) Form of Affidavits; Further Testimony. Supporting and opposing af- 
fidavits shall be made on personal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show affirmatively that the affiant is com- 
petent to testify to the matters stated therein. Sworn or certified copies of all 
papers or parts thereof referred to in an affidavit shall be attached thereto or 
served therewith. The court may permit affidavits to be supplemented or op- 
posed by depositions or by further affidavits. . 

(f) When Affidavits Are Unavailable. Should it appear from the affidavits 
of a party opposing the motion that he cannot for reasons stated present by affi- 
davit facts essential to justify his opposition, the court may refuse the applica- 
tion for judgment or may order a continuance to permit affidavits to be obtained 
or depositions to be taken or discovery to be had or may make such other order 
as is just. ; 

(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction of 
the court at any time that any of the affidavits presented pursuant to this rule 
are presented in bad faith or solely for the purpose of delay, the court shall forth- 
with order the party employing them to pay to the other party the amount of 
the reasonable expenses which the filing of the affidavits caused him to incur, 
including reasonable attorney’s fees, and any offending party or attorney may 
be adjudged guilty of contempt. 

Comment: Similar to Federal Rule 56. 

RULE 42. ATTACHMENT. 

(a) When returnable, property seized——A writ of attachment shall be re- 
turnable when fully executed; and if no property be found, shall be returned by 
the officer when he shall be convinced that no property can be found; and if prop- 
erty be seized under the writ, it shall be returned when the property seized shall 


have finally passed from the lien of said writ and control of the officer levying 
the attachment. At the time of each action taken under said writ, the officer shall 
endorse such action thereon. 


(b) Pleading, practice and procedure.—In so far as applicable and when 
not otherwise provided, the pleading, practice and procedure governing personal 
actions shall govern suits commenced by attachment. 

Comment: Common Law Rule 76. 

RULE 43. EJECTMENT. 

(a) Landlord not a defendant.—When it shall be made to appear by answer 
before a trial that a party defendant in an action of ejectment is in possession 
as a tenant and his landlord is not a party to said cause, he shall be made a party 


before further proceeding against said tenant unless otherwise ordered by the 
court. 


(b) (1) Death of co-plaintiff—tIn case of the death of one or more of several 
plaintiffs in ejectment, where the right does not survive to the remaining plain- 
tiffs, the action may proceed at the suit of the surviving plaintiff for such share 
of the property as he claims, or the legal representative of the deceased plaintiff 
may upon the suggestion of the death and the filing of a certified copy of his 
letters testamentary or of administration be made a.party plaintiff upon his own 
motion, after notice to all parties plaintiff and all defendants not in default. 

(2) Heirs, etc., as plaintiff.—tIn every case in which a party plain- 
tiff to a suit in ejectment shall die, the heirs or devisees of such property 
may likewise also be made parties plaintiff, after notice to all parties 
plaintiff and defendants not in default. 

(c) (1) Death of co-defendant—In case of the death of one of several de- 
fendants in ejectment, a suggestion may be made of the death, and the action may 
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proceed either as against the surviving defendants to judgment and execution, 
or be revived as against the legal representative and heirs or devisees of the de- 
ceased party. 

(2) Heirs, etc., as defendant—lIf the legal representative and heirs 
or devisees of a deceased co-defendant or sole defendant are proceeded 
against, such may be by amendment and original process or by order 
making them a party and they shall be held to file the next pleading 
due, if any, after notice as provided by law, or pursuant to the require- 
ments of original process. 


(d) Death of personal representative when party—In every case in which 
the personal representative of a decedent may be a party plaintiff to a suit in 
ejectment, and shall die, his successor in office may be made a party plaintiff 
in lieu of such deceased personal representative; and in every case in which the 
personal representative of a decedent may be a party defendant to such a suit, 


and shall die, his successor in office shall be made a party defendant in lieu of 
‘such personal representative. 


(e) Persons in interest or possession may be made parties—If there shall 
be a person in interest or possession other than the executor or administrator 
of the deceased plaintiff or defendant, who should be made a party plaintiff or 
defendant to the suit, he may be made a party after such notice, in such manner, 
and upon such terms as to pleading as the court may direct. 

Comment: Common Law Rule 79 amended. 

RULE 44. EJECTMENT—DEFENSE MAY BE LIMITED. 

Any defendant in an action of ejectment shall be at liberty to limit his de- 
fense to a part of the property mentioned in the declaration describing such part 
with reasonable certainty. 

Comment: Common Law Rule 80 amended. 

‘RULE 45. EJECTMENT—TRIAL OF. 

If the plaintiff in ejectment be nonsuited at the trial or the suit be dismissed 
on motion of the defendant, the defendant shall be entitled to judgment for his 
costs of suit. If the plaintiff in ejectment appear at the trial and the defendant 
do not appear, the plaintiff shall be entitled to proceed as in other cases. Defaults 
in pleading may be entered in ejectment as in other cases. 

Comment: Common Law Rule 81 amended. 

RULE 46. EJECTMENT—DISCONTINUANCE—BY ONE OR ALL OF 
PLAINTIFFS. 

A sole plaintiff, or one of several plaintiffs, in ejectment, may discontinue his 
action as to one or more of the defendants upon such terms as the court may di- 
rect. 

Comment: Common Law Rule 82. 

RULE 47. EJECTMENT—WHEN NO RULE OR STATUTE—JUDGE TO 
MAKE ORDER. 

The rules controlling the issuing of summons, filing of declaration and other 
pleadings shall be applicable to actions of ejectment. 

In all cases where the rules as to making parties in other action cannot be 
made applicable to actions of ejectment and there is no rule in ejectment, or 
statute controlling the subject, then the persons may be made parties upon motion 
and notice, in such manner and upon such terms as the court may direct. 

Comment: Common Law Rule 83. 


RULE 48. EJECTMENT—WRITS OF POSSESSION AND EXECUTION 
TO BE JOINT OR SEVERAL. 

Where the plaintiff recovers in ejectment, he may have one writ of execution, 

ernbracing a habere facias possessionem for the possession, and a fieri facias for 
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his damages and costs, or he may, if he so elects, have separate writs, one a 
writ of habere facias possessionem for the possession, and a separate writ of 
fieri facias for his damages. 

Comment: Common Law Rule 84. 

RULE 49. EJECTMENT. 

(a) Chain of title—The plaintiff with his declaration and the defendant 
with his answer shall file as a part thereof a statement setting forth chronological- 
ly the chain of title upon which he will rely at the trial. If any part of the chain 
of title be recorded, the statement shall set forth the names of the grantors and 
the grantees, and the book and page of the record thereof; if an unrecorded in- 
strument is relied upon, a copy thereof shall be attached. The court may require 
the original to be submitted to the opposite party for inspection. If the party 
relies upon a claim of right without color of title, such statement shall so specify 
how and when such claim originated and the facts upon which such claim is based. 
If the defendant and plaintiff claim under a common source the statement need 
not deraign title prior to such common source. 


(b) Testing sufficiency—lIf either party desire to test the legal sufficiency 
of any instrument or court proceeding in the chain of title of the opposite party, 
he shall do so before the trial day by a motion setting up his objections with a 
copy of such instrument or court proceeding attached and giving notice of hear- 
ing as otherwise provided in these rules. Such motion shall be disposed of prior 
to the trial. Upon the hearing the court shall make such order as shall be proper. 
If either party determine that he will be unable to maintain his cause by reason 


of such order he may so state in the record and final judgment shall thereupon 
be entered by the court for the opposite party. 

Comment: Common Law Rule 85. 

Words “bill of particulars” changed to “statement” so as to carry 

out former rule abolishing use of bill of particulars under these rules. 

RULE 50. TRAVERSE OF GARNISHEE’S ANSWER—TIME FOR—DE- 
FAULT—SCIRE FACIAS AND FINAL JUDGMENT. 

(a) Time for Traverse—When any garnishee answers at the time required 
by law and the plaintiff is not satisfied with the answer of any such garnishee, 
he shall on the same or the next succeeding rule day file a statement traversing 
the allegations of the garnishee in such particulars as he desires, whereupon the 
cause shall proceed as provided by law. But upon failure of plaintiff to file such 
traverse such answer shall be taken as true and upon proper disposition of the 
assets, if any disclosed thereby, the garnishee shall be entitled as of course to 
an order discharging him from further liability under the writ. 


(b) Default, scire facias judgment, ete-—Should the garnishee defendant 
fail to appear or answer as required a judgment by default shall be entered 
against him, which shall be for the amount of plaintiff’s claim together with 
interest. Upon the entry of such judgment by default, a scire facias shall issue 
against such garnishee returnable to the next rule day or a subsequent rule day 
if ten or more days should not intervene between such day and the date of issuing 
the same, and in the case of failure to sufficiently answer said scire facias, a 
final judgment shall be entered against said garnishee provided, however, that 
no final judgment against a garnishee shall be entered before the entry of, or in 
excess of the final judgment against the original defendant together with interest 
and cost. 

Comment: Common Law Rule 77. 

RULE 51. EXECUTIONS. 

When to Issue—Writs of fieri facias upon judgment shall issue upon the 

request of the plaintiff, his agent or attorneys, provided no execution shall issue 


146 FLORIDA LAW JOURNAL 


on any judgment until the time for filing a motion for new trial has expired, or, 
if a motion for new trial be filed, until after such motion shall have been dis- 
posed of by the court, except that execution may be issued upon special order of 
the court. 

Comment: Common Law Rule 72. 


RULE 52. JUDGMENT AND EXECUTION DOCKET—TO BE KEPT By 
CLERK. 

The clerk shall keep a judgment and execution docket. In this docket he shall 
enter the names of the parties (placing the names of the parties against whom 
judgments are rendered in alphabetical order), the character of the action, the 
date of the judgment, the amount of the judgment, specifying the debt, or dam- 
ages, and costs, the date of the execution issued and the date on which it is de- 
livered to the sheriff. Under the head of “remarks” he shall also state the pro- 
ceedings had and the returns made thereon, and other matters of interest to the 
parties. 

Comment: Common Law Rule 73. 


RULE 53. SCIRE FACIAS—WHEN RETURNABLE. 
All writs of scire facias authorized by law shall be returnable and served as 
other writs and summons issued on the institution of an action and the same rules 


in regard to the time of appearance and pleading shall apply thereto as in other 
cases. 


Comment: Common Law Rule 75. 


RULE 54. EXTRAORDINARY WRITS, MANDAMUS, CERTIORARI, PRO- 
HIBITION, QUO WARRANTO, HABEAS CORPUS AND STAY 

WRITS. 
(1) The provisions of Rule 54 are applicable to Rules 55 to 61, both inclusive. 
(2) When heard. All applications for writs of mandamus, certiorari, prohi- 
bition, quo warranto, habeas corpus and other writs necessary to the complete 
exercise of the jurisdiction of the Court as authorized by law shall be made as 

herein provided. 


Comment: oe Court Rule 27 amended to conform to Circuit Court prac- 
ice. 


RULE 55. CERTIORARI. 

(a) Petition to be supported by transcript or original record and brief. Ap- 
plication for writ of certiorari shall be by petition filed in the Circuit Court 
within thirty days from the date of the proceeding, order, judgment or decree 
sought to be reviewed. It shall be accompanied by either the original record or a 
certified transcript of the record of the proceedings the petitioner seeks to have 
reviewed or so much thereof as is essential. Unless shown by opposing counsel to 
be necessary, no other record shall be required. Petitions shall contain a concise 
statement of the cause and the reasons relied on for granting the writ. It shall 
also be accompanied by a supporting brief prepared in conformity with the Rules 
of the Supreme Court of Florida. 


(b) Respondent to be served with petition and transcript. Copy of the pe- 
tition and transcript if made shall be furnished respondent, or his counsel, at the 
time notice of application therefor is filed with the clerk of this Court. 

Comment: Supreme Court Rule 28 as amended to conform to Circuit Court 

practice. 
RULE 56. PROHIBITION. 

(a) Petition For. Application for writ of prohibition shall be by suggestion 
stating the nature of the proceeding sought to be prohibited. The contents of the 
suggestion shall be substantially as required by statute. 


(b) Issuance of Rule. If the suggestion makes a prima facie case, the court 
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will issue a rule directed to the respondents, commanding them to show cause on a 
return day certain why the writ as prayed for should not be granted. 


(c) Respondent’s Return. On the return day so fixed or sooner if desired, 
the respondents shall file such appropriate pleadings as they may deem proper. 

Comment: — Court Rule 29 amended to conform to Circuit Court prac- 

ice. 

RULE 57. MANDAMUS. . 

(a) Petition for—Issuance of Alternative Writ or Rule. Proceedings in man- 
damus shall be instituted by petition setting up as briefly as may be the basis 
for the relief prayed. If the petition makes a prima facie case, the court will issue 
the alternative writ or it may issue a rule to show cause on a return day certain 
why an alternative writ should not be granted. 


(b) Respondent’s Return—When. On the return day respondent shall plead 
to the writ as he may deem proper. 

Comment: Supreme Court Rule 30. 

RULE 58. QUO WARRANTO. 

(a) By Whom Instituted. Proceedings in quo warranto including informa- 
tions in the nature of quo warranto may be instituted by petition or information 
in the name of the State by the Attorney General or by any person claiming title 
to the office or franchise on the refusal of the Attorney General. 


(b) Governed by Rules on Mandamus. The petition shall conform to statutes 
on quo warranto. The rules as to pleading, and final disposition of cause pre- 
scribed herein to govern mandamus shall apply to and govern quo warranto. 

Comment: Supreme Court Rule 31. 


RULE 59. MANDAMUS, QUO WARRANTO AND PROHIBITION. 
(a) When any alternative writ of mandamus or prohibition, or writs of quo 
warranto shall have been issued the court shall allow such writs to be amended 
upon request of the petitioner without amendments to the petition. 


(b) When any such writ is wellfounded a peremptory writ may issue without 
further amendments, to the extent such writ is wellfounded. 
Comment: Common Law Rule 87 amended. 


RULE 60. HABEAS CORPUS. 

(a) Issued by Whom—Governed by Statutes. When aplication is made there- 
for, writ of habeas corpus may be issued by the Circuit Court in the manner 
provided by law. 

(b) Notice to Prosecuting Attorney. If the validity of any statute, criminal 
law proceeding, or conviction is attacked, the notice required herein to the adverse 
party shall be given to the prosecuting attorney of the court wherein the validity 
of the statute is under attack, the criminal law proceeding is being maintained, 
or where the conviction occurred. The time for notice to run may be shortened by 
the court or judge issuing the writ but in no case shall it be dispensed with. 


(c) Respondent’s Return. When the writ is issued, an early return date shall 
be set at which time formal return of the respondent shall be made. In the absence 
of motion to quash or motion for discharge notwithstanding the return, issue shall 
be joined thereon. The cause shall then be ready for final disposition. 


Comment: — Court Rule 32 amended to conform to Circuit Court prac- 
ice. 
Sub-paragraph (c) amended to cover all cases of habeas corpus 
a” of just criminal cases. Amendment also allows oral argu- 
ment. 


RULE 61. CONSTITUTIONAL STAY WRITS. 
(a) After Appeal and Notice. Application for constitutional or other writs 


é 


148 FLORIDA LAW JOURNAL 


necessary to complete exercise of the jurisdiction of the circuit court will be en- 
tertained only after the required notice herein to the adverse party, unless such 
requirement be modified. No such petition will be entertained unless an appeal 
has been perfected in the court to which application is made and then it must 
clearly appear that supersedeas will not completely preserve the court’s jurisdic- 
tion. 

(b) Final Adjudication on Merits. When. If it develops on the application 
for the writ that the ends of justice will be best served by disposing of the cause 
on the merits, the court will so determine and permit counsel to file briefs, but 
no further argument will be permitted. 

Comment: Supreme Court Rule 33. 


RULE 62. APPLICABILITY IN GENERAL. 


(a) These rules shall not apply to special statutory proceedings for the 
enforcement of liens, either in personam or in rem; nor to statutory proceedings 
relating to: Adoption of children; changing names of persons; removal of dis- 
abilities of married women and minors; restoration of lunatics; curatorship; 
statutory landlord and tenant proceedings; forcible entry, unlawful entry, and 
unlawful detainer; eminent domain; validation of bonds; scire facias; reestab- 
lishment of lost papers and records; guardianship, and basterdy but these rules 
shall apply to appellate procedure in all such proceedings. In probate proceedings, 
only the rules relating to discovery, witness and witness subpoenas, exceptions, 
pre-trial procedure, and appeals shall govern. 

(b) In actions involving attachment, garnishment, or replevin, these rules 
shall not apply except as to those rules dealing exclusively with such proceedings. 

RULE 63. TITLE. 

These rules shall be known and cited as the Florida Common Law Rules of 
Civil Procedure. 

Comment: Common Law Rule 98. 


UNAUTHORIZED PRACTICE OF LAW 
(Continued from Page 114) 


clubs and civic organizations, radio programs, and similar publicity measures. 
The purpose of the program would be to sponsor and return the lawyer to the 
position of prestige and public appreciation long deserved and enjoyed over 
the years. It is, therefore, the recommendation of this Committee that such 
a program be instituted and continued, which we feel will do much to dis- 


courage the many encroachments upon the practice of law which are annually 
becoming more and more apparent. 


BAYA M. HARRISON, JR., Chairman ROBERT M. BARTON 
EDWARD H. BROWN, Vice-ChairmanTHOMAS L. GLENN, JR. 
WILLIAM EARL THOMPSON WILLIAM H. WOLFE 


JUDSON FREEMAN HOWARD G. LIVINGSTON 
CHARLES O. ANDREWS, JR. 
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FRANK J. WIDEMAN and MAN- 
LEY CALDWELL have announced 
that they have resumed partnership 
in the practice of law, with MADISON 
F. PACETTI and H. ELMO ROBIN- 
| SON also as members of the firm, 
with offices in the Harvey Building, 
West Palm Beach, under the name 
of Wideman, Caldwell, Pacetti & Rob- 
inson. 


D. WALLACE FIELDS, Tampa resi- 
dent and member of the law firm of 
Mabry, Reeves, Carlton, Anderson, 
Fields and Ward, has been selected 
to participate in the writing of a vol- 
ume on oil and gas conservation laws, 
which will be prepared by the Ameri- 
can Bar Association section of min- 
eral law. Others from Florida who 
will work on the volume are Julius 
F. Parker and Frank Bezoni, attorneys 
and Herman §S. Gunter, State geolo- 
gist, all of Tallahassee. 


JOHN R. PARKINSON, well known 
attorney, has returned to Daytona 
Beach after five years service with 
the Army and will re-open law offices 
there within a few weeks. Parkin- 
son’s Army service ended on January 
6. As Lieutenant Colonel he had a 
varied experience with the Judge Ad- 
vocate’s department and on the Army 
legal staff. He left the Army with 
three battle stars and a bronze star 
medal earned for his services in Eu- 
rope. In 1945 he was Judge Advocate 
of the 7th Army Division, moving 
with it into and across Germany. Be- 
fore that he served as Advocate Gen- 
eral in England and Paris. Returning 
to Washington he was legal advisor 
with the Gen. Staff of the War Dept. 
in the contract settlement division. 
Parkinson said he was delighted to 
be back and had several plans for 
business as well as _ reestablishing 
himself in his profession. 
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FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, FLORIDA STATUTES, 1941 


containing the general statutory law of the state through 


1941, court rules, and constitutions of the United States 
and Florida; 


Volume II, FLORIDA STATUTES, 1941 


containing the history and revision notes and the annota- 
tions to the statutes, court rules, and constitutions con- 
tained in Volume I. 


Volume III, FLORIDA STATUTES, 1941 


containing helpful and useful matter, including the 
British Statutes in force in Florida, Whitfield’s notes, 
selected Federal laws in general use, and an index to the 
special and local laws of Florida. 


1945 Current CUMULATIVE SUPPLEMENT TO VOLUME I 


1945 Current CUMULATIVE SUPPLEMENT TO VOLUME II 


These volumes and supplements may be obtained NOW from the 
Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1945 Cumulative Supplements to Volumes I and I]—each $3.00 
(to purchasers out of the state—each $3.50) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 
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